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PREFACE 


I have selected eight minor studies for publication in this book 
in accordance with the rabbinic maxim D3TD iDirr ’T’K 1 2 or as 
Martial put it, Edita ne brevibus pereat mihi cura libellis dicatur 
potius rbv 8’ dxa/xei/36/xevos . a These represent in a modest way, 
a small attempt at a sort of philosophy of Jewish religious law 
from the point of view of Historical-Traditional Judaism. It may 
not be without interest to recall that the founders of the Jewish 
Theological Seminary of America referred to it as “an institution 
of learning whose teachings are those of historical-traditional 
Judaism, based on the Bible and interpreted by our sages.” 3 

I am fully aware of the inadequacies of my venture to formu¬ 
late such a philosophy. I have often thought of Santayana’s 
sage observation, “Science and philosophy cast a net of words in 
the sea of being happy in the end if they draw anything out 
besides the net itself, with some holes in it.” Furthermore, in 
the very nature of things repetition was unavoidable in these 
essays. It is true that Quintilian cites the Roman rule Bis de 
eadem re ne sit actio,* yet I find some justification for reiteration 
in the doctrine of the school of R. Ishmael that taught that it may 
be supposed that every reiteration brings something new with it. 
m ennrup nan V’aao mm vb mini mow® nano bD. s 

It would have been much in place to explain what I mean by 
Historical-Traditional Judaism, as it would join together the loose 
threads in the book. But time and circumstances forbid it. 
However, I shall at this juncture merely attempt a synoptic 

1 Baba Batra 14b. 

2 Epigrams 1.45. 

3 Proceedings of the First Biennial Convention of the Jewish Theological 
Association , New York, 1888, p. 9. 

* Institutes of Oratory 7. 6. 4. Cf. also Wenger, Roman Legal Procedure , 
p. 176, notes 9-10. 

s Sotah 3b. 

vii 
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view. As I see it Judaism is essentially a historical religion. The 
Pentateuch itself is mainly concerned with the historical destiny 
of Israel. It narrates the history of Israel to the death of Moses. 
To put matters in their proper perspective, the story commences 
with the Creation of the world. The Laws of the Torah are 
unique in the annals of mankind in that they are not grouped 
together as in any other code of antiquity, as for example, in the 
Hammurabi Code, but the revelation of the different sections of 
the law is narrated as historical episodes in Israel’s experiences, 6 
or at special intervals in time, as the rabbis themselves have 
already noted. 7 

The revelation of the Torah to Israel by God is the basic 
conception of historical Judaism. This presupposes a three-fold 
doctrine, namely, the existence of God, the revelation of the 
Torah, and the election of Israel, which the medieval writers 
considered as a single concept.® This thought is already fore¬ 
shadowed in Deut. 4.35-40. However, the full implications of 
each of these three doctrines in traditional Judaism can be fully 
grasped only in the light of its five-fold tradition. 

First, and of overriding significance is the Halakic tradition 
contained in the Pentateuch and the oral law. The study of the 
Halakah was magnificently promoted in the ancient law schools 
of Palestine and Babylonia where both its practical aspects and 
the theoretical sides were thoroughly explored. Hermeneutics, 
dialectics, and methodology were the chief achievements of the 
law teachers in the academy. The method of piV’n which is the 
essence of dialectics (and is equivalent to the Greek bialptais 
and the Roman distinction originated with the Tannaim, was 
carried to fruition by the Amoraim and formed the staple of 
Post-Talmudic discussion culminating in modern times in such 
grandiose works as the BDWDn nia’ni and the iennn mxp. 

Secondly, is the ethical tradition, which is pre-eminent in the 

« Cf. for example, Lev. 10.1-7; 24.10-16; Num. 9.6-14; 15.32-36; 27.1-11. 

i Gittin 60a, Hagigah 6b, Maimonides, Hilkot Melakim IX.l. 

• Lauterbach, Rabbinic Essays, p. 111. 

* “The Romans had already distinguished but so above all had the Greeks, 
from whom the Romans learnt the art,” Schulz, Roman Legal Science, p. 63, 
note 9. 
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prophets. It is true that the chief ethical rules are already found 
in the Decalogue, in Leviticus, chap. 19, and in the humanitarian 
legislation in Deuteronomy, but it was the prophets who pro¬ 
tested against the abuse of the moral law. The prophets never 
derided the ritual as such, but upbraided the self-righteous folk 
who masqueraded their piety under the false banner of correct 
ritual behavior. In very deed the prophets were battling against 
the elemental and primitive forces of human nature, as San¬ 
tayana put it. “For the Greek as for the Jew, the task of morals 
is the same: to subdue nature as far as possible to the uses of the 
soul, by whatever agencies material or spiritual be at hand,. . . 
opening (the heart) wide at the same time to every sweet influ¬ 
ence that may descend to it from heaven.” 10 

Thirdly is the theological tradition. While certain theological 
doctrines as the destiny of man or the problem of evil occupied 
the attention of the Torah and the prophets, it is primarily in 
certain books of the Hagiographa that questions about religious 
experience became a major concern, such as we find it in the 
Psalms, Proverbs, Job and Ecclesiastes. The wrestling with 
these problems was continued by the rabbis and is recorded in the 
Agada of the Talmud and the Midrashim. The medieval Jewish 
theologians attempted a system of Jewish theology which was 
hardly more than a discreet mosaic of discrete rabbinic state¬ 
ments. 

Fourthly is the philosophical tradition which is distinguished 
from the theological by its design, namely, its purpose to recon¬ 
cile Judaism with some foreign system of thought. In the 
philosophical tradition we find 4 Ezra, Aristeas, Wisdom of 
Solomon, 4 Maccabees, and Philo attempting to harmonize 
Judaism with Greek thought. In the Middle Ages, Saadia, 
Maimonides, and their successors aimed at reconciling Jewish 
doctrine with Greco-Arabic thought. 

Fifthly is the mystical tradition, which assumes great sig¬ 
nificance in Geonic times, as is evidenced in the Hekalot literature 
and the Sefer Yetsirah and which culminated in the Zohar during 
the 13th century. It is not to be denied that much mystic lore 

IA Santayana, Character and Opinion in United States, p. 108. 
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is embedded in the ancient apocrypha and in the Agada. In 
later times the influence of Cabala on religious practice pene¬ 
trated via the n'^o, the i’jdh poy, and the d’d* mDn. 

The Halakic tradition is primary and takes precedence over 
the other traditions when they come in conflict with it. For did 
not R. Jeremiah say to R. Zera "D*? 1®D3 p’Dn vb I 1 ? Rl’DR ir^ 
WiD^nD. 11 The reason for the primacy of the Halakah, is that 
conduct is the only gauge of a person’s belief, as Bain observed, 
“belief is that upon which a man is prepared to act.” Never¬ 
theless the Halakic tradition can only be fully understood and 
observed in the framework of the other four traditions. 

Now it is true an immense amount of Jewish acumen and 
ingenuity have been expended on the study of the Halakah, 
witness the thousands of tomes of novellae on the Talmud, 
Responsa, and Codes. But this is a natural expression of Jewish 
intellectual energy and vigor, especially since the study of the 
Talmud is a romantic ideal in Judaism. 

Judaism has been frequently accused of being a legalistic 
religion, but this charge is refuted by the prodigious aggregate of 
theological speculation found in the Agada," ’D TDntP -pun 
VDTD pznrn n*apn m -iod hr ~p -pno® min no 1 ? o'riyn rrm now. 
“Do you wish to know God, Who brought this world into being 
by His mere fiat, study the Agada, for through it you will know 
God and imitate His ways.” The vast number of medieval 
Hebrew writers who were pre-occupied with the elucidation of 
purely theological tenets and topics testify to the falsity of the 
indictment that Judaism is exclusively concerned with ritual 
and formalism. Judaism indeed stresses the observance of the 
law because by works is a man justified and not by faith only, 
mxDi min onV m~in -p’o 1 ? ^tnirr or marV rfapn men, but it by no 
means minimized theological thinking. 

Our greatest medieval theologian, Moses Maimonides, writes, 
in the Guide of the Perplexed (III, 51) as follows: "The highest 
form of worship of God is only possible after the acquisition of 
the knowledge of God .... and man’s love of God is proportional 

11 Rosh ha-Shanah 13a. 

12 Sifre, Deut. 49. 
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to his knowledge of Him,” *in« rrnn vb ninnun mnyn 
njtwn ’ED N’n narmm ... rwnn. It is noteworthy that Philo 
designates Moses as the theologian par excellence. 

Since in the minds of many, there is apt to be a confusion 
between religion and theology, let me illustrate the difference 
by a story told by Henry S. Prichett. A teacher in a chemical 
laboratory was explaining a common chemical reaction to a class 
of students. The reaction itself was going on in a retort on the 
table while he wrote the conventional formula on the black¬ 
board to describe the reaction. The instructor wrote by mistake 
CO 3 instead of CO 2 . But this did not make the slightest differ¬ 
ence in the reaction that was going on in the flask. Theology is 
related to the religion, as the chemical formula is to the chemical 
reaction, or as the science of botany to the living flower. Religion 
helps us to feel at home in this world. Theology, concerned as it is 
with human destiny, the perfection of the individual, and the 
attempt to get in contact with ultimate reality in terms of 
personality, helps to make the world more intelligible to us. It is 
of tremendous significance to us collectively and individually to 
become clear about and to formulate the thinking of the rabbis 
of the Talmud with respect to God and man’s relation to Him, 
in a language and terminology that is meaningful for the present. 

The new Jewish learning that originated in Germany in the 
past century, with Zunz, Steinschneider and their illustrious 
co-workers and successors did much to broaden the intellectual 
horizon of the Jew. In our own day there is a zealous band of 
workers in the vineyard of naan doing creative work of 

great distinction and of lasting significance. 

In addition to these works of erudition for the learned, there 
is a plethora of volumes and articles of an inspirational nature 
written for the multitude who live in the period of Jahaliya 
(Age of Ignorance of Judaism), with the intention to dispel the 
confusions incidental to life. Many of these tracts show symp¬ 
toms of intellectual fatigue. What is sorely needed are adequate 
syntheses in the domain of Jewish law and ethics, ritual and 
religion, philosophy and theology, and on other aspects of Juda¬ 
ism. Such writings in which the ideals of Judaism are set forth 
in a proper perspective would help the Jew at least to live with 
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the well-nigh insoluble perplexities inevitable in this unprece¬ 
dented age of rapid change. 

When I decided to assemble some essays of mine, it was my 
wife Blanche nanaV nanar who urged me to give priority to these 
Jewish essays over against my studies in Jewish and Roman Law. 
The essay on Law and Ethics, which had the benefit of her 
critical comments, was alas! the last paper that she typed for me, 
ttraa «p tnoya 'Van mow ’«nV. 

Of the eight essays published herewith, six were delivered at 
the conventions of the Rabbinical Assembly, and are reprinted 
with appropriate changes, and two are published here for the 
first time. The views expressed in this book represent my own 
convictions, and I accept full responsibility for them. I fully 
realize how modest my contribution is ntnyD ’rona, but if it will 
be mina mpan *ptna, to borrow an expression from Maimonides, 
then I shall be amply rewarded. 

In conclusion, I wish to thank Rabbi Isaac Klein, President of 
the Rabbinical Assembly of America; my colleagues in the 
Rabbinical Assembly of America and on the Executive Council 
for making possible the publication of this book; and the Board 
of Rabbis of Philadelphia for the funds made available by the 
Allied Jewish Appeal. 



TOWARDS A PHILOSOPHY OF JEWISH LAW* 


Before we begin to ponder the theme for which we have con¬ 
gregated here in these tense and unsettled times, let us turn for 
inspiration to an ancient Babylonian scholar, R. IJisda, who 
remarked: 'n arm apy’ miawo Van ]V2t ny® 'n arm a’nan ’kd 
mmo ’nam nvraa ’mo inv na^na o’mjcon any®. What is the 
significance of the verse: The Lord loveth the gates of Zion more 
than all dwellings of Jacob. It means that God prefers the 
places distinguished for Halakah to all the synagogues and 
schools of learning. 1 

The famous polymath Azulai was puzzled by this statement. 
Did not the halakah constitute part of the curriculum of the 
Beth ha-Midrash? If so, why are the naVna Q’nxDn any® esteemed 
more than the academies? Consequently he suggested that there 
was this difference between the two. 1 The Beth ha-Midrash is 
the place of study of the ]Di®s ’bV nia^n, i. e. the simple mastery 
of the details of the law. Whereas the na^na cn’iXDn any® 
designate the schools where advanced students probe the deeper 
and philosophical underpinning of the Halakah na^na o’p’oyo 
na^n bv poiyV ynw ]vya dhdiVi. The creative synthesis of Jewish 
Law is thus exalted above and beyond the mere analysis of its 
particulars. 

Even among the Romans, who were disinclined to speculation, 
we find the familiar saying. 3 We must philosophize, even though 

* An address delivered at the Second Conference on Jewish Law of the 
Rabbinical Assembly on March 30, 1948, and printed in Conservative Judaism , 
vol. VI, no. 1 (1949), pp. 1-31. 

z Berakot 8a. 

* D’ry nno, Leghorn, 1859, 5a. Cf. Deuteronomy Rabbah 8.3 vb* 
jmnjo. 

* Quintilian, Institutio Oratoria , V, 10.70. Ennius advised to taste of 
philosophy, but not to gorge one’s self upon it, quoted by Cicero, Disputationes 
Tusculanes , II. 1, 1, cf. also the jest of Plautus (Captivi 284) apropos of a 

1 
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we ought not. Philosophandum est, etiamsi non est philosophandum. 
Now the philosophy of law is concerned with such notions as the 
origin and ends of the law, the principles of interpretation and 
legislation, the doctrine of legal fiction, the role of equity and 
the sources of authority in the development of law. 

It is true that the mandate of the Rabbinical Assembly called 
for a discussion centered on the legal problems of matrimony 
and its concomitant evils. Nevertheless the Committee on 
Jewish Law felt that it would be indiscreet to dissociate the 
special problems of domestic law from the remainder of Jewish 
Law and to isolate the part from the whole, when the latter is 
so organically tied up with the former. There is a penetrating 
observation by Celsus, an ancient Roman jurist to which the 
rabbis would heartily assent. “It is improper either to give a 
decision or venture an opinion without taking into consideration 
the entire law.” Incivile est nisi tota lege perspecta una aliqua 
particula eius proposita indicate vel respondere . 4 This thought 
undoubtedly underlies R. Yohanan’s view, s non ToVn int’N 
noiKi Dipo ^aa na^n nan im« n? najcn by one win poop 

nVa naD»a 

I know full well that the formulation and development of an 
adequate Philosophy of Jewish Law, if it is to take root in the 
hearts and minds of our people, cannot be left solely to the 
initiative of private enterprise, but it must represent the capital 
summation of group thinking over a period of many years. It 
is perfectly natural that in a learned assembly such as ours 
where independent thinking is cultivated, and where intellectual 
candor and forthrightness are prized as a virtue, there will be 
deep and wide divergencies of views. However, we must ever be 


reckless romancer, that “he is not simply lying low, he is philosophysing.” 
Callicles says that philosophy pursued in moderation is an elegant accomplish¬ 
ment, but too much philosophy is the ruin of human life, cf. Plato, Gorgias, 484. 

4 Digest. I, 3.24. 

* Shabbat 114a, cf. Bacher, Die Agada der palastinensischen Amorder, I, 
Strassburg, 1892, p. 238, note 6, and Higger, rhst ninaDD, Brooklyn, 1936, 
pp. 15-16. Cf. Numbers Rabbah 19.17 (ed. Horeb), nr O’anx min nan Va 
nms nn Vyn n w mV, and Y. Hagigah 1.8 nri'v mm o*n*n* onan^ o’ipt |’jdd 
□nann Va^ ’nn. 
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patient of each other’s differences and emulate the conduct of 
the Beth Hillel 6 ’rdp ira nan pnan pneri vn |'nw. We 

should not forget for a moment that each one of us in our philo¬ 
sophical thinking about the Law is influenced by a complication 
of factors, by the range and fund of halakic knowledge at our 
disposal, our intellectual temper and our sense of logic, 7 as well 
as by our set of religious values, our emotional attitude, 8 and 
our loyalty to traditional tenets. 

On this occasion, I shall try my best to indicate the direction 
towards which we should be heading in our philosophical thinking 
about Jewish Law. In the very little time which I allowed 
myself to snatch from my regular duties and studies I was able 
only to assemble and muster a few desultory observations which 
I shall present to you for what they are worth. If I have strayed 
somewhere 7 rme>D pWi ’n« ’me* ojdk *]ni. 9 

We shall initiate our discussion with the elucidation of some 
historical principles and then pass on to a consideration of their 
relevance and applicableness to our day. As I understand it, 
Conservative Judaism is dedicated to the proposition that 
Jewish Law as embodied in the sacred Scriptures, interpreted 
in the Talmud, and elaborated in the subsequent halakic writings 
is binding upon every Jew. However, for valuable intimations 
for a philosophy of Law, 9 ® we must lean most heavily upon the 
Talmud, for it is in that great repository of Jewish learning, that 
the Biblical Law received its classic exposition. 

One of the great obstacles to clear thinking on this subject, 
is the formidable confusion that reigns supreme concerning the 

6 ‘Erubin 13b. 

7 Cf. F. C. S. Schiller, “In actual fact logical assertion grows up in the 
jungle of wishes, desires, emotions, questions, commands, imaginations, hopes 
and fears, which constitute the psychic life of every living person. In real life 
logical assertion is intimately bound up with this context.” Formal Logic, 
London, 1912, p. 9. 

* For the emotional attachment to the Law, cf. the explanation of IJananiah 
Cazes why the Talmud uses the expression n’ 1 ? aa’an itmo t«un n”N instead 
of n’V xa'En, cf. Q’lDiD rmap to Maimonides, mxon isd, Warsaw, 1883, 27b. 

»Job 19.4. 

91 o’N’aan min by Chajes, Zolkiew, 1836, is the first modern attempt at a 
philosophy of Talmudic Law. 
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origin and nature of the Law. Hence a clarification of the rab¬ 
binic theory may be of far-reaching significance. According to 
Pentateuchal teaching, 10 the divine law is complete and im¬ 
mutable. HDD ijnm nVi con« mxo ojh niw "am by iB’on tub. 
Some forty times the inspired lawgiver refers to the laws as 
M’nnn 1 ? o^iy npn . 11 The rabbis, for better or for worse, were 
neither systematic theologians nor metaphysicians, and con¬ 
sequently framed no dogmas and fashioned no systems. There¬ 
fore, they never formulated the doctrine of the finality or 
immutability of the law in dogmatic terms, as Maimonides felt 
forced to do for polemical purposes in his thirteen principles of 
belief.” 

The Scriptural doctrine that the Mosaic Law was final and 
complete was understood and underscored by the rabbis as 


zo Deut. 4.2 and 13.1, cf. Maimonides, mxon ibd, negative precepts, nos. 
313-314, ed. Heller, Jerusalem, 1946, p. 179. Hilkot Mamrim , II.9, R. David 
b. Aryeh Leib, oVpo Ty, Dyhemfurt, 1690, 44b, remarks, n»mn hd»h oym 
on DmVan ommn rrosm vniViyc Vai jnon mVa nomn 'n mm m. Cf. Justinian’s 
remark: Sed quia divinae quidem res perfectissimae sunt , humani veto iuris 
condicio semper in infinitum decurrit. Cf. Constitute Tania , 18. That the 
Jewish Law is the most perfect, see Pascal, Pensies 9 in the Modern Library 
Edition, pp. 205, 206. 

11 The rabbis did not feel compelled to explain why Scripture repeated in 
so many individual instances that the law is eternal. Rashi to Ex. 28.43 
observes: nnayV nnn^i td mna mn oViy npn idhw oipo Va. With regard to 
the Paschal lamb (Ex. 12.14) Rashi remarks: nnn oiym *an yow oamnnV 
inarm oViy npn V'n ow, and again in Ex. 12.17, he says: nnn nona vbv mV 
kV nry* hV nanVo Va nonn nVb )hd mm nrn -pV na^ann Vy kVk na«Von Vy npm 
nnn minV kVk nnona nnrrV. Cf. Mekilta, ed. Horovitz, p. 26. Sifre Numbers 
109, on the verse taViy npnV comments nnnV nann anam, for the parallel pas¬ 
sages, cf. ed. Horovitz, p. 112, note 16. On the meaning of oViy in Scripture 
in these passages, cf. H. M. Wiener, Early Hebrew History , London, 1924, 
pp. 57 ff., cf. also Altman, <4 01am and Aion” in Festschrift Jacob Freiman, 
Berlin, 1937, pp. 1-14. 

xa From Sifra (Lev. 9.22, ed. Weiss, 44d) it may be inferred that the laws 
were to be in force until the time of the resurrection, cf. also Maimonides, 
Commentary on Mishnah Megillah 1.1. That there will be no change in the 
law in Messianic times, cf. Maimonides, Hilkot Melakim t XI.3, and his 
commentary to M. Sanhedrin 1.3, ed. Weisz, Halle, 1893, p. 4. In his intro¬ 
duction to the Mishnah he remarks that even a prophet like Elijah cannot 
change a law, as *|mm Va is still in force, ed. Bamberger, Berlin, 1903, pp. 18-19. 
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referring to the written law preserved in the Pentateuch. They 
whittled down the original intent of by limiting its 

prohibition to add to a particular precept of Scripture, 13 e. g. 
one may not increase the number of fringes, or the species 
accompanying the Lulab, or put on phylacteries on the Sabbath 
according to the authority who held p!rsn IDT mtP. 

On the other hand, the rabbis forestalled any objections that 
ancient enactments or interpretations were an infringement upon 
the Biblical precept of bn by propounding the view that 
they were part of the oral tradition revealed to Moses on Sinai, 14 
and they could point to the Pentateuch itself for allusions 15 to 


x * Cf. Sifre Deuteronomy 82 (ed. Finkelstein, p. 148), Nabmanides to 
Deut. 4.2, Tosafot, IJagigah 8b, s. v. inn, ‘Erubin 96a. For Philo’s interpreta¬ 
tion, cf. Spec . Leg., IV.27, 144, and Wolfson, Philo, 11,273-274. Cf. also 
Mekilta, ed. Horovitz, p. 241. For a full discussion of the doctrine of ba 
*)’Din, cf. Mordecai Surnaga, ^dw ^a pya DiiMip, at the end of Jonah Nabon’s 
nsipo os, Leghorn, 1785, and Saul Halevi, ^ins n^a, Vilna, 1879, pp. 96-101, 
and Chajes in his D’K’aan min. 

x * The Agraphos Nomos played a much more important role in Greek 
jurisprudence (cf. R. Hirzel, Agraphos Nomos and Heinemann, HUCA, 
IV, 149-171) than the lex non scripta did in Roman jurisprudence (cf. the 
literature cited by J. Himmelschein in Symholae Friburgenses in honorem 
Ottonis Lenel , 1932, p. 395, note 2, and p. 392, note 2, and Schulz, Roman 
Legal Science, Oxford, 1946, p. 73, note 5 and p. 137), but the oral tradition 
was of overwhelming importance in Jewish law until the end of the Talmudic 
period. For the question whether the Mishnah was written down, cf. J. N. 
Epstein, njsan naiA hud, Jerusalem, 1948, pp. 692-705. Hence we find 
R. Abin, a Palestinian Amora of the 4th century remarking (Y. IJagigah 1.8, 
76d), ibm pnnsn iwxid i^k pnsD pn’xiD i^ki inns d ptomo i^« moin^ pa no 
pnnsn pN’xiD. As far as the law is concerned both Jews and Gentiles can 
produce a written code, both brought |nnsD and pnnsn, implying that the 
Gentiles do not possess an unwritten law. R. Abin’s observation is correct for 
in his days the Roman provincial law was completely a written code, Bacher, 
Die Agada der Paldstinensischen Amorder, 111,412, note 3, missed the point of 
this passage, for insH, cf. R. Eisler, Journal of the Royal Asiatic Society, 
Jan., 1923, p. 71, and Blau, Studien zum althebrdischen Buchwesen, Budapest, 
1902, pp. 19-20. 

x « Thus from nvrin in Lev. 26.46 a Tanna derived the following *nss idVd 
ns bya iron an 22 nn» on^ un’3 nnw (Sifra, ed. Weiss, 112c). In the 

words onann ^aa an^yi R. Yobanan found an allusion to the fact ininns 
ann^ o’Tny onsians nai onsio ’pnpni min ’pnpn nso^ n'apn (Megillah 19b), 
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this HD bynv min. This claim was rejected first by the Sadducees 
and later by the Karaites. 

Historically speaking, this was an immense achievement on 
the part of the rabbis. First, because it ruled out a narrow inter¬ 
pretation of *)*mn which would have interfered with the normal 
development of Jewish Law, which was certainly not intended 
by the inspired lawgiver. Secondly, it vouchsafed enormous 
prestige and sanction to the unwritten law. 16 


whereas R. Joshua ben Levi interpreted this same verse to mean, no i^’bk 
* roo nwA idio naa ian ’ash nnmb Tny p’nu *VDbnr (Y. IJagigah I.76d). How¬ 
ever Resh Lakish found in Ex. 24.12 an intimation to the fact that the entire 
Bible as well as the Mishnah and Talmud *pdd nrob iana (Berakot 5a). The 
views expressed by the rabbis resemble the doctrine of analytical jurisprudence 
which assumed that “a body of enacted law might be made so complete and so 
perfect that the judge would have only to select the exact precept made in 
advance for the case in hand, and then mechanically apply it” (Pound, Law 
and Morals , 1926, p. 46). As to the extent of the law revealed on Sinai there 
is a controversy between R. Ishmael and R. Akiba, the former believed that 
only general rules were given to Moses on Sinai, and the particulars later in 
the Tent of Meeting, whereas R. Akiba held that both were vouchsafed to 
Moses (IJagigah 6a, and parallels, cf. also Exodus Rabbah 41.6 and Friedmann, 
in Bet Talmud , vol. II, pp. 8 ff.) 

xi The oral law as conceived by the rabbis consisted partly of interpretation 
(bite or «mo) of the written law, rules of law not alluded to in Scripture 
OroD nsob na^n) and the hermeneutical principles pa nrma mwrw n no. 
Thus with respect to the verse nan iee jnv'Di (Eccl. 8.1) we read that God 
was the first interpreter of the law, nvob minn bveb n’apn nr (Pesikta Rabbati, 
61b, Tanbuma IJukkat 16) and Moses followed suit, rmnn »te nro 

(Pesikta Rabbati 63a). Elsewhere we read that the Torah as revealed on 
Sinai embraced rnpiTEi rppnpTi n’ma^n (Sifra, ed. Weiss, 112c). According 
to another view, Israel was not punished for violating any provision of the 
law until it had been interpreted in the Tabernacle, nanEnaB ny n^y iBaya 
nyin bmaa on^ (Canticles Rabbah 2.3). According to Maimonides the chief 
feature of the oral law is interpretation, jBiTEa '3’aa nBD^ ib ian’3B nixon ^a 
rwiTD lr nixom ansa* min ir min nixom mmm pan nn^ m -|b nan«i nonaB una 
ns byaB min nmpan ion ir mxoi mxon ’E ^y minn msyb laixi. Cf. Introduction 
to the Mishneh Torah at the beginning. Cf. Ibn Ezra to Ex. 24.12 and Berakot 
5a. A person familiar only with texts was termed a learned man, nasi Hip 
□an PTE h^i, whereas a scholar was one who could interpret them nasi *np 
]133 btei (Derek Erets Zuta X, end). A given text was capable of many 
interpretations D'3E b'd minn n« bhb^ o’ynvB, Tanbuma IJukkat 18 (in the 
parallel passages the reading is d*3B d'd nsna minn). The interpretation must 
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As for the second point, namely, the Talmudic theory of the 
immutability of the law, we can best assess the significance this 
doctrine possessed for them by studying the manner in which 
they dealt with Biblical statutes and ordinances. It is important 
to recall that the rabbis, who entertained an unshaken belief in 
the literal inspiration of the Pentateuch, 1 * stressed the principle 

always have some basis in the Scriptural verse, as R. Judah b. Ilai says that 
the rebellious elder is subject to the penalty of the law only with respect to a 
onBio naio witbi min nano np’y* nan (Sanhedrin 87a) and Abaye informs 
us that the signs of clean and unclean birds are a matter of rabbinic interpreta¬ 
tion, onsio naio vb* min nana jut® now vb (IJullin 61a). Furthermore, 
interpretation is often designated as nitniD, note especially the observations 
in Sifre Deuteronomy 59 and the parallel passages and Hoffmann, Zur 
Einlcitung in den halachischen Midraschim , p. 4, note 4. For the rules re¬ 
vealed on Sinai, known as wdd hvdV na^n, cf. Bacher, Tradition und Tra - 
denten 9 Leipzig, 1914, pp. 33-46. Some of the hermeneutical principles 
were considered to be of Sinaitic origin, cf. Rashi to Niddah 19b. The state¬ 
ment of Tosafot, Shabbat 97a, s. v. rrvra seems to be based upon Sifre Deuter¬ 
onomy 313, cf. also Sanhedrin 99a and Y. Sanhedrin X.l, also Blau, R . E. /., 
36:151, note 1. Joel first pointed out that there were parallels to the her¬ 
meneutical principles in the Institutes of Gaius, cf. Blicke in die Religions - 
geschichte , 1.39. According to the Roman concept, the XII Tables were 
considered the work of the human spirit, cf. Voigt, Geschichte und AUgemeine 
Juristische Lehrbegriffe der XII Tafeln , Leipzig, 1883, I, p. 43. 

17 The view is current throughout rabbinic literature where it is presupposed 
that every verse, every word and even every letter is literally inspired, cf. 
Sanhedrin 99a, Y. Sanhedrin X.l, Genesis Rabbah VIII.8, ed. Theodor, p. 61, 
Sanhedrin 107a, Deissmann, Bible Studies , Edinburgh, 1901, pp. 112-114, 
and Joel, Blicke in die Religionsgeschichte , II, pp. 176-177. The view that 
parts of the Pentateuch were not literally inspired can be traced to Abaye 
who observed (Megillah 31b), pan pxy *db nra ... min nwaar niWrp, where¬ 
upon Tosafot remark rnpn nnai, cf. also Zohar 111.261a, n»a np’m 
pan lazy *db rwo min, cf. Rabbinowitz, pnr -or, Jerusalem, 1949, p. 3. 

For the distinction between Deuteronomy and the rest of the Pentateuch, 
cf. the statement of R. Joseph min mama na^ya paiaa rn nH ]hb^ i^bk 
rm (Yebamot 4a). Abaye’s view would seem to be in conflict with the 
Sifre, nra 'n nan ’a nr no« iosy *bd hbd nr nan n'apn *bd minn ^a non 
(Sifre Numbers 112, ed. Horowitz, p. 121). With respect to I Chron. 28.19, 
where it is said that David received the pattern of the future Temple in 
writing from the hand of the Lord, the rabbis comment as follows, # n I’D 
mpn rm ir (Y. Megillah 1.1). It is possible that the statement iibd ana nro 
oy^a ntnBi (Baba Batra 14b) seems to imply that the chapter on Balaam was 
not literally inspired, otherwise why would it be mentioned separately. For 
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that the Scriptural text never lost its natural meaning, no matter 
what other additional interpretations were imbedded or impli¬ 
cated in it. This theory certainly underlies the familiar statement 
ujwb ’td trev tnpo I’N. 1 * 

Now it may be argued that the rabbinic concept of Peshat 19 
is somewhat at variance with present notions, in view of the 
greater supply of philological knowledge, historical erudition, 
and archaeological data available to the modem student. Granted 
that this is true, still the rabbis evinced very often the possession 
of a sense for Peshat which coincides with our own. This need 
not surprise us, for access to Peshat is gained by following the 
ordinary and apparent sense of the words in obedience to the 
dictates of grammar and the laws of syntax. Now the rabbis, to 
whom our sacred tongue was a living language, possessed an 
excellent sense for Hebrew,” and a fine knowledge of the laws of 
its forms of speech, in spite of the fact that the rich materials 
of comparative linguistics were not at their disposal. 

What is of great interest to us is the role that Peshat played 
in the interpretation of the Halakah. It stands to reason that the 
personal inclinations and temperament of the individual Tan- 
naim and Amoraim determined to a large extent whether Peshat 
played a major or minor role in their interpretation. 

medieval interpretations of this Talmudic passage, cf. Lieberman, maVn 
o'aDinV ’D^tnvn, p. 22, and the sources quoted by Strashun to Baba Batra, 
loc. cit. Veiled doubts were held in some quarters about the literal inspiration 
of the Pentateuch which the rabbis were compelled to silence. This is reflected 
in the reputed colloquy between the angels and the Deity. When the former 
uttered their suspicions that Moses might write his own ideas into the Torah, 
vpao mnv no ainaV nvoV mtn jnu rum, the latter replied that Moses would not 
do so, but even if he did, it would reflect the divine will, nny nrne Di^tn on 
Kin |OKI uva ^aai '» Kin pm neiy i^’bki nrn natn nn (Exodus Rabbah 47, end). 

a Cf. Shabbat 63a, IJullin 6a, 133a and ‘Arakin 8b. 

2 * Cf. Eisenstadt, Ueber Bibelkritik in der Talmudischen Literatur, Frankfurt 
a./M., 1894, and L. Dobschtitz, Die einfache Bibelexegese der Tannaim, Halle, 
1893, and S. Rosenblatt, The Interpretation of the Bible in the Mishnah, 
Baltimore, 1935. 

” Cf. S. Gross, Menahem ben Saruk, Ein Beitrag zur Geschichte der hebrS- 
ischen Grammatik, Breslau, 1872, pp. 1-9. Berliner, Beitrage zur Hebrdischen 
Grammatik, Berlin, 1879, and review by Goldziher, Z. D. M. G., 34 (1880), 
375-384. 
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We owe to R. Yoljanan the preservation of the following view 
of R. Ishmael: topn napiy ro^n moipo nafow,* 1 (Sotah 16a). In 
three instances in accordance with an ancient tradition do we 
by-pass the literal meaning of Scripture. Namely, moR minn 
minn nan *?aa na^m nyna moR minn nan ^aa na^m naya 
nan Vaa na^m no Da. We may not safely assume that R. Ishmael 
fathered the thought that elsewhere Peshat regularly prevailed. 
We need to refer here only to two instances to prove the con¬ 
trary. With regard to the Lex Talionis, the Mekilta** reports 
nn noiN bHyovr 'n mn ddd py r^>r ipr ir pDD -idir nm py nnn py 
’pnV Dn« »pn aman D’pn nov on« nam nona nao nDiR Rin 

poi^iwi^ onR ’p?i *|R I’Di^Dn^ nona »pn no onR ’pr:^ nona ’pm nDna. 
R. Ishmael overrides the literal interpretation of the Ex. 21.24 by 
the application of the principle of juxtaposition (crpn). Accord¬ 
ing to this method of reasoning the deliberate placing of two 
rules in contiguity is designed to instruct us that a common 
principle united them despite the fact that the literal phrasing 
of the text seems to disclose something even to the contrary. 
Now since Scripture (Lev. 24.21) ordains that injuries done to 
animals are redressed by compensation, the same rule must 
apply to torts against persons which are mentioned in the same 
verse.* 3 

With respect to the Scriptural rule that a burglar may be 
slain with impunity at night, but not during the day-time** 
(Ex. 22.1-2), R. Ishmael observes as follows:’ 3 v^y nmr or 

91 Cf. Sotah 16a. Here Halakah means an ancient tradition, as Rashi says, 
U'dd nvob njVn in contradistinction to a rabbinical interpretation based on one 
of the hermeneutical principles. 

“ Ed. Horovitz, p. 277. On »pn cf. Rashi to Baba Kamma 63b, j. v. Dp’n 
mn. 

99 This is a good illustration of how R. Ishmael interpreted the spirit of the 
law rather than its letter. The introduction of the principle of »p»n was 
purely formalistic, as is evident from three examples cited in his name in the 
Mekilta, p. 293, ed. Horovitz, cf. note 27. Cf. Daube, Studies in Biblical Law, 
Cambridge, 1947, pp. 110 ff. 

99 The ancient Biblical law corresponded to the law of the Twelve Tables, 
VII.12, as was already noted by the author of the Collatio, VII.3.2, cf. Boaz 
Cohen, Civil Bondage in Jewish and Roman Law, p. 7, note 25. 

95 Mekilta, ed. Horovitz, p. 293. For the ancient notion that the sun dis- 
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1^3 ohyn ^3 by nmr "oVs *)'by vovn ’3i now ^HyDBP *t 
nn inn ioy diV®3® Min yiT dm n? *)M oViys di^® vow no m^m nmt 
3”n nt. R. Ishmael’s interpretation, which is clearly a deviation 
from the literal sense of the text, involves a modification of the 
Biblical law,* 7 namely, that a burglar may be slain with impunity 
by day or by night, but only if the thief had homicidal intentions, 
otherwise there would be a charge of murder.** 

Neither need we take at its face value the statement of Raba 
concerning the strict adherence to Peshat in Tannaitic interpre- 

covers hidden crimes, cf. Cumont, After Life in Roman Paganism , New Haven, 
1923, p. 130. 

36 R. Ishmael’s interpretation of the unusual phrase “if the sun shone upon 
him,” reminds one of the observation of Macrobius (. Saturnalia 1.4.19) and 
Aulus Gellius ( Nodes Atticae VIII.1) of the singular use of the term nox for 
noctis in the Twelve Tables, Si nox furtum factum sit, si im occissit , iure 
caesus esto . If one has slain a noctural thief, this homicide is justifiable. 

37 The principle underlying R. Ishmael's interpretation is one of spirit versus 

letter. This becomes patent when we consider the two other examples cited 
in his name in this very context. Similarly, “they shall spread the sheet” 
(Deut. 22.17) signifies, they shall make the matter clear as a white sheet. 
Similarly, “upon his support” (Ex. 21.19) denotes, restored to health. While 
the principle of spirit versus letter is a fundamental proposition in Talmudic 
hermeneutics, it has not received a definite and official formulation. The 
statement bvo pos mwa mn 'n rrnp onai ntt^PD im nr (Mekilta to 

Ex. 2.19, Sifre Deuteronomy 237) should be translated: This is one of the 
three instances in the Torah, where R. Ishmael interpreted the law according 
to its spirit, in opposition to R. Eliezer ben Jacob who insisted upon the letter 
pdd n^oar pnaa onai (Ketubot 46a). In connection with the rule concerning 
the giving of carrion to a Ger and selling it to a foreigner (Deut. 14.21), there 
is a controversy between R. Judah who adheres to the literal meaning of the 
verse |anaa onai and R. Meir who interprets it more freely, and according 
to its spirit (Pesahim 21b, Sifre Deuteronomy 104, ed. Finkelstein, p. 163). 
Cf. Boaz Cohen, “Letter and Spirit in Jewish and Roman Law,” in Kaplan 
Jubilee Volume , 1953, pp. 109-135. 

38 R. Ishmael’s view agrees partly with the law of the XII Tables, VIII.13, 
which permitted a thief to be killed by day only if he used a weapon and the 
killer shouted aloud so that some persons may hear and come out, for the 
rule concerning shouting, cf. also Deut. 22.24, 27. Some hold that the re¬ 
quirement of shouting at night is later than the XII Tables, cf. Thayer, Lex 
Aquilia , Cambridge, 1929, p. 56 and H. F. Jolowicz, De Furtis , Cambridge, 
1940, pp. LXXIV-LXXV. For the canon Law, cf. S. Kuttner, in Acta 
Congressus Juridici Internationalism III, Rome, 1936, p. 230. 
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tation, tnpo j’N nVis minn ^oon i'yN r&m^> non vn« 02? ^»y mp’ 
mn nw mn in 1 ? »ni noaV rrnp’BN m 2 ? mua ’non Non lows ’to nsv 
2 ?dd 02? ow Nl’DN. According to Raba, Peshat was always a decisive 
factor in halakic exegesis, with the single exception where the 
Tannaim interpreted freely the Biblical phrase vriN 02? by Dip’ 
as referring to inheritance.* 9 

Similarly, we maintain the same mental reservations with 
respect to the anonymous remark, pri’anoi NO’py ’an nd^2?o 
N n”non Na’py ’an n^n noa^ rro2?BD Nip 1 ? NpBDi m2? m*n N’nN vb 
’noa^ n’02?BD Npeoi m2? nnna N’nN . 34 What should not be over¬ 
looked in these two passages is the fact that the application of 
the hermeneutical principle of m2? nnna is in direct opposition to 
the literal meaning of the text. 

The rabbis did protest too much their devotion to Peshat since 
we know that they did depart from the natural construction of 
the text. There can be no question but that the rabbis were 
conscious of this fact. 31 Otherwise, we would be impugning their 
knowledge of Hebrew. They were skilled jurists with all the 
implications that this epithet carries, and they employed all the 
art and artifices at their command to make the Bible a living 
law in their day. 3 * What is most important for us is to discover 

*» Yebamot 24a. 30 Ketubot 38b. 

31 Out of the innumerable examples available, we mean to cite merely one 
instance. In Shebuot 30a, we read tdin nrw nana ainan onya D’Bjm >:» nayi 
na t«n nan pn ’^ya nrt ann onV h»n iai« Kirroa pn *^yaa u’k in onya 
nana ainan onya o’wm ’jp nayi D”pa 'jn. That the rabbis knew full well 
that this was not the Peshat, may be gathered from the next comment of the 
Talmud, ’yn»D p*n 'Vyaa Nip n’Via ann an^ ipni ana n^ib NO'n »ai. Hence it 
is incorrect to maintain that the rabbis were unconscious of the fact that they 
were changing the letter of the law, and consequently in our day, the task of 
interpreting the law is more difficult if not impossible, because we, who are 
presumably conscious of what we are doing, cannot pretend to be performing an 
unconscious act. Cf. also the remark ’ana ’an ikV ’mp uni, Baba Kamma 111b. 

33 There is a rich literature on legal hermeneutics among the Romans, cf. 
especially Stroux, Summum ius summa Iniuria, 1926, Lanfranchi, II Diritto 
net retori romani, Milan, 1938, and Voigt, Das Jus Naturale, 111,279-294. 
For comparisons between Jewish and Roman legal hermeneutics, cf. Joel, 
Blicke in die Religionsgeschichte, I, Breslau, 1880, p. 39, note 1, Blau, R. E. J., 
36, 1898, p. 153, and Daube, Law Quarterly Review, 52 (1936), pp. 265-266, 
and Lieberman, Hellenism in Jewish Palestine, New York, 1950, p. 62. 
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the reasoning processes, the rationalizations and motivations 
that are concealed in their seemingly peculiar and artificial 
exegesis. 

I should like to mention one example in order to show how 
the rabbis dealt with a Biblical text that must have produced 
in them some moral and emotional conflicts. I am referring to 
the Lex Talionis. That the rabbis were aware of the Peshat of 
the ancient text demanding an eye for an eye, we learn from 
Baba Kamma 83b. woo py nd’n loom ~\nx py nnn py ’ndn. The 
Talmud enumerates various attempts to rule out the stark and 
bleak meaning of the verse. Most interesting is the rationaliza¬ 
tion of R. Dostai ben Judah, ir« in poo now win poo py nnn py 
’in tnh wop nr bv iryi rfrrn nr bv iry wrrw nn nnoN pdd py n^n 
py nnn py na Niip (Baba Kamma 83b). R. Dostai tries to show, 
that it would be fallacious to take the text literally, and resorts 
to a device, dear and familiar to the logicians who are intent 
upon making propositions appear preposterous by propelling 
them to their logical and extreme conclusions. 

What is most curious about R. Dostai’s manner of reasoning, 
is that it appealed to an educated Greek philosopher of his time. 
Indeed Aulus Gellius 3 ** tells of a most interesting colloquy 
between the Roman jurist Sextus Caecilius 33 and the Greek 
sophist Favorinus, concerning the merits of the Twelve Tables. 
Favorinus remarked that he had read the XII Tables and found 
some of the laws to be very obscure or very cruel and on the 
other hand, too mild and lenient, and by no means to be taken 
exactly as they are written. Then he refers to the Lex Talionis 
of the Romans which he quotes: “If one has broken another’s 
limb, there shall be retaliation, unless a compromise be made. 34 


J “ Nodes Atticae XX. 1. 

33 According to Roby, this scholar is Africanus who is quoted in the Digest, 
cf. his Introdudion to the Study of Justinian's Digest, Cambridge, 1884, pp. 
CLXX-CLXXI, and Kriiger, Geschichte der Quellen und Literatur des Rdmi- 
schen Rectits, Leipzig, 1912, p. 194, note 26. Africanus was noted for the 
obscurities of his legal expressions, cf. Cicognani, Canon Law, Philadelphia, 
1935, p. 611. 

34 This statement was known to Josephus, cf. Boaz Cohen, J. Q. R., N. S. 34, 
pp. 412-413. 
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Now not to mention the cruelty of the vengeance, the exaction 
of even a just retaliation is impossible. For if one, whose limb 
has been broken by another, wishes to retaliate by breaking a 
limb of his injurer, can he succeed, pray, in breaking the limb 
in exactly the same manner?” 344 

The method in which R. Dostai deprived the text of its literal 
meaning is of profound interest to the student of the history of 
the interpretation of Scripture, and of Tannaitic logic, but the 
repudiation of Peshat is a significant piece in the story of the 
intersection of Jewish law and morals. 

It would take us too far afield to enter into further details 
pertaining to the niceties of rabbinic interpretation. 33 Suffice it 
to say that we must laud and applaud the rabbis for their 
exhibition of a remarkable ingenuity and resourcefulness in 
making the Scriptures a living source of inspiration for Jewish 
law and ritual, for manners and morals. 36 

May I just adduce two passages which will explain what role 
the rabbis ascribed to themselves as expositors of the Law. In 
the Yerushalmi 37 we read as follows: roinn min rana i*?n ’tu’ T« 
inm vio 1 ? non 'n mm oyo no .rmny nrrn vb 

idj I’oran im nitanV o’m nn« i 1 ? ro^nn -|N’n ’lymn o^iy 
-lino q’jb cj'di mod D»iE> o'D numi minn Knne? ns u”n patron m 
l^ni l’3D. If every rule of law in the Torah had been settled in 


Cf. Guide of the Perplexed , 111.41. 

35 The Tannaim divided the laws derived by interpretation into three 

classes (1) laws which hover in the air without support. (2) laws like moun¬ 
tains suspended on a hair, (3) rules which have support in Scripture, M. 
IJagigah I. 8, Tosefta 1.9, Tosefta, ‘Erubin, end, and Tosafot, IJagigah 10b, 
s. v . m b ' yD f cf. also the statement of R. Jonathan, iddd mpo^ now? nyea 
iddd n’nn» ny»3i, Y. Shebi'it 1.1 and the oyu, ad loc. 

36 Cicero also says that the praetor was iuris civilis custo esto (De Legihus 
111.3.8), cf. also Greenidge, The Legal Procedure of Cicero's Time , p. 22, note 3. 

3 * Sanhedrin IV.2 (22a) and Midrash Tehillim 12 (ed. Buber, pp. 107-108). 
For the principle in Roman Law that the majority rules, cf. Ulpian, Refertur 
ad universosy quod publice fit per maiorem partem. {.Digest L. 17.160.1) and 
Scaevola, Quod maior pars curiae effecit t pro eo habetur f ac si omnes egerint 
(Digesty L.1.19). Cf. also Otto von Gierke, “Ueber die Geschichte des Majori¬ 
ty tsprincips” in Essays in Legal History , edited by P. Vinogradoff, Oxford, 
1913, pp. 312 ff. 
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advance, posterity would have no leg to stand on. Whence do 
we know this? When God revealed the law to Moses, the latter 
prayed: Lord of the Universe, Teach me the accepted practice 
with respect to every moot point. To which the Deity replied: 
That depends upon the majority of the scholars whose decision 
is the law, for the Torah is capable of 49 interpretations pro 
and con, which is the numerical value of i^m. According to 
Tannaitic exegesis, Scripture interdicted labor on the nyiD bv iVin 
but left it to the discretion of the religious authorities to decide 
which manner of work was allowed ~|^ o’Dsnfr k^h poo 
mniD hdkVd nrm rmoH nr«. J * 

Now it is a historical fact that the rabbis considered them¬ 
selves the authoritative interpreters of Jewish Law because of 
their membership in the highest judicial body of the land, 
namely, the Beth Din, an institution they traced back to the great 
lawgiver himself. by |n rra vtojw mbvn rmbv boo nobb 

two bo in rraa Kin nn. 3 * By virtue of the authority granted to 
the sages by Scripture, they made full use of the privileges and 
immunities thereunto appertaining. 40 

Students of legal history, who are familiar with Jewish juris¬ 
prudence, will readily recognize that the same agencies and 
instrumentalities that operated in the development of the legal 
institutions of the civilized peoples of bygone days, played a 
dominant role in the evolution of our system of Law. 41 Writing 


11 Hagigah 18a, cf. also Bekorot 26b O’DsnV mVk ainan poo vb. 

» M. Rosh Hashanah 11.9. 

«° While Moses enjoyed the special privilege of consulting with the Almighty 
mian i^om nx (Mekilta, ed. Horovitz, p. 199), yet even he was subject to the 
law, as we read in Rosh Hashanah 25b, nrao inv Skip’s O’aiV nnaio i 1 ? pa 
-pm pm M3*m ip n'apn rrV tanpi irai. 

Bdcking calls attention to the fact that the earliest period of Roman law 
was theocratic in which the religious, political and juridical system was un¬ 
differentiated. While law is the result of a historical process, the legal insti¬ 
tutions are not an aggregate of arbitrary commands, but constitute the 
expression of the spiritual life of the people. In the beginning legal relations 
are simple. First there is customary law followed by Law-books or codes, 
culminating in a science of law. Cf. his Pandekten, Bonn, 1853, vol. I, p. 11. 
That the ancient Jewish government was a theocracy was maintained by 
Josephus, Contra Apionem, 11.16 and Spinoza, Theologico-Political Treatise, 
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about progressive societies, Sir Henry Maine remarked "it may 
be laid down that social necessities and social opinion are always 
more or less in advance of law .... Law is stable; the societies 
we are speaking of are progressive .... A general proposition of 
some value may be advanced with respect to the agencies by 
which Law is brought into harmony with society. These instru¬ 
mentalities seem to me to be three in number: Legal Fiction, 
Equity, and Legislation. Their historical order is that in which 
I have placed them.” 4 * 

A legal fiction is any assumption which conceals the fact that 
the rule and spirit of law have been changed by preserving the 
letter of the law intact. The illusion is that the law remains 
what it always was. 41 

It is perfectly natural that the rabbis who accepted in prin¬ 
ciple the theory of the immutability of the Law, should find 
legal fiction particularly congenial to them as a technique for 
overcoming the inflexibility of the law. Not only a vast part of 
Rabbinic interpretation, but also the Responsa Prudentium of 
the Romans and the Case-Law of the English, rest on Fictions. 43 * 
When the Amoraim designated certain interpretations of the 

chapter XVII. Note, however, the remarks of the celebrated Belgian scholar 
Laurent who observed: “En apparence, le Mosaisme est une th&cratie,... 
En reality, la constitution est moins une thtocratie que l’union, la confusion 
de l’ordre r61igieux.” Histoire du Droit des Gens et des Relations Internationales, 
Bruxelles, I, (1861), p. 369, cf. also G. Levi, Sulla teocrazia mosaica. Studio 
critico et storico, Florence, 1863. 

44 Ancient Law, London, 1924, p. 29. Cf. also Radin, Roman Law, p. 32, 
and Walton, Historical Introduction to Roman Law, 1916, 3rd ed., pp. 110-111. 

41 On legal fiction, there is a vast discussion by juridical writers, cf. especially, 
Ihering, Geist des rdmischen Rechts, vol. Ill, 3rd ed., Leipzig, 1877, pp. 293-301, 
Tourtoulon, Philosophy in the Development of Law, New York, 1922, R. Dekkers, 
La Fiction juridique, Ptude de droit romain et de droit compari, 1935, Riccobono, 
Diritto Romano e Diritto Moderno, 1925, pp. 5 ff., and Vaihinger, The Philos¬ 
ophy of As If, London, 1935, pp. 33-35, 143-145. For legal fiction in Jewish 
Law, cf. Askowith, in Jewish Studies in Memory of Israel Abrahams, New 
York, 1927, pp. 7-11, Zuri in pV toid j’D’ia -naaV Vavn ibd, Jerusalem, 1940, 
pp. 174-195, and Atlas, maxn ’l 1 ? -naa 1 ? ^arn ibd, New York, 1946, pp. 1-24. 

«• Cf. R. W. Lyman, “Roman Responsa Prudentium and English Case Law; 
their Resemblances and Differences,” in Dickinson Law Review, 25 (1921), 
153-186. 
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Tannaim as ktdddk, they were, to all intents and purposes, 
describing them as legal fictions. 

Equity, may be defined as the principle of fairness and justice 
which was consciously introduced into the body of the law to 
remedy existing evils or injustice, or to overcome some of the 
impediments to justice. In Jewish Law, equity designates the 
principle of natural justice, as aequitas sometimes does in Roman 
Law. 44 The rabbis found an allusion to the doctrine of equity in 
the verse mom ipyi rppyi and deduced from it the principle of 
tnxo im ton, 45 and pin miro o’jd 1 ? 46 and such rules as owd 
o'iVw ’an 47 and pm rn l^’pn tony a wo. 4 * 

As for legislation, we find that the rabbis never arrogated 
to themselves legislative power, in the sense that they or any 
one else had the right to repeal a Biblical law outright. 49 The 
numerous changes, modifications, and innovations 50 introduced 

44 Cf. Voigt, Das Jus Naturale , Aequum et Bonum und Jus Gentium der 
Romer , vol. Ill, Leipzig, 1875, pp. 399 ff, Buckland, Text-Book on Roman Law, 
p. 55, and U. Alvarez, Horizonte actual del Derecho romano , p. 203, note 116. 

4 * Cf. Baba Metsia 108a, cf. also R. Pescione, La Prelazione nel diritto 
romano et greco-romano , 1929, and Ostrogorsky, “The Peasant’s Preemption 
Right,” in Journal of Roman Studies , 37 (1947), pp. 117-126. 

46 This principle is deduced from Ex. 18.20, cf. Baba Metsia 30b, and 
Gfidemann, M. G. W. /., 61, 422-143. 

u M. Gittin V.8-9, Tosefta, V.4-5, ed. Zuckermandel, p. 328. The rules 
enacted for the welfare of society c&iyn ppn *:bd do partly belong to this 
category. 

48 Cf. Yebamot 88a, Ketubot 3a. 

49 Maimonides in his Iggeret Teman writes as follows: “Any prophet, no 
matter what his pedigree is, be he priest, Levite, or Israelite, is perfidious 
even if he asserts that only one of the precepts of the Torah is void, in view 
of the Mosaic pronouncement ‘unto us and unto our children forever’ (Deut. 
29.28).” (Cf. English translation by Boaz Cohen of the Arabic original, 
ed. New York, 1952, pp. X-XI). For the problem of authority in Roman Law, 
cf. Fritz von Schwind, Zur Frage der Publication im Romischen Rechi , Munich, 
1940, pp. 128 ff. 

s° With regard to amn we find conflicting data in the Talmud. Thus we 
read nnyo 121 vinb ’Kan H'ni mxon n^K (Shabbat 104a), and we find that 
R. Eliezer never uttered anything but what he heard from his teachers. 
(Tosefta, Yebamot III, end, p. 244). In I^agiga 3a we are informed ipsn ’k 
amn tibi tmon n'lb and in Shabbat 135a, Baba Batra 110b there is the 
interesting observation rD^n nannrm min nan:, cf. also Y. ‘Erubin V.22c, 
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by them, whether they were Takkanot 51 as the Prosbul of Hillel, 
or interpretations, rest mostly on legal fiction. The enactments 
of the Rabbis, which are in a certain sense, a species of legislative 
activity, were limited to supplementing and enforcing Biblical 
Law as they understood it. It should not be forgotten that in 
ancient times, legislation played a very minor role. To quote 
Maine once more: “There is abundant proof that legislative and 
judicial power are not distinguished in primitive thought, nor 
again is legislation associated with innovation. In our day, the 
legislator is always supposed to innovate, the judge, never. 
But of old, the legislator no more necessarily innovated than the 
judges. He only, for the most part, declared pre-existing law on 
custom.” sa 

What bearing has this historical exposition upon our present 
problems and maladjustments? There is no need at this late date 
to depict to you in mournful numbers the melancholy and whim- 

roVnn onsiD win obw cnn lyv. According to R. Yofranan, Moses learned 
on Sinai not only the details of the Law and its interpretation but also no 
r-rrfr D’Tny onsiDH® (Megillah 19b). When R. Jose visited his teacher R. 
Eliezer in Lydda, he was asked by him ovn anion Iran rrn anm no. Whereupon 
he replied, “It was voted and decided that the Tithe for the Poor must be 
given in Ammon and Moab on the Seventh Year.” (M. Yadayim IV.3, 
Tosefta, 11.16). Cf. Deuteronomy Rabbah 1.10 (ed. Horeb): arm rvD^n no 
orn n'aprr. In a recent article in The Scientific Monthly , entitled “Man’s 
Control Over Civilization: An Anthropocentric Illusion,” Prof. L. A. White 
wrote: “If we are not able to perform such tiny and insignificant feats as 
eliminating the b from lamb or modifying our calendar, how can we hope to 
construct a new social order on a world-wide scale?” 

51 A. Freimann has called attention to the fact that the threefold form of 
government, the judicial, legislative, and executive are foreshadowed in 
Isa. 33.22, uo^o 'n uppino 'n ubdw 'n*3, cf. his article “^nib>’ 3 np’pnn ’on” 
in m3’, Jerusalem, 1946, vol. I, p. 41. Aristotle in his Politics , IV. 11-13, 
(ed. Loeb Classics, p. 344) already discussed these three branches of govern¬ 
ment. 

52 Lectures on the Early History of Institutions , London, 1875, p. 26. “Roman 
legislation, like our own,” writes Jolowicz, “was usually of a political character, 
and the development of private law was, in the main, left to the other sources, 
especially interpretation and magisterial edict.” Historical Introduction to the 
Study of Roman Law , Cambridge, 1939, p. 84, and Bryce, “Methods of Law 
Making in Rome and England” in Studies in History and Jurisprudence , 
Oxford, 1900, pp. 669-744. 
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sical condition of Jewish religious observance. Our religious 
analysts have often and betimes pointed out the progressive 
decomposition of Jewish living and thinking in this hemisphere. 
The Jews of this country may be divided roughly into three 
groups with respect to their religious affiliation in so far as they 
have any. 

The liberal group, known as the Reformed Jews constitute a 
fairly homogeneous and complacent class of folk. They pin 
their faith principally on the notion that Judaism is essentially 
a system of ethical monotheism, sustained by such rich and 
concentrated vitamins as moral aspirations, mixed with a tiny 
portion of ceremonials. Is this not a modest return to the 
religion of pwnn din? For did not our sages inform us din 
o’j’in Vy dhdik am mr may by rrmaxi vb pwnri?** 
The world that witnessed the birth of this highly optimistic type 
of Judaism has vanished into smoke. But its sponsors and 
votaries still cherish the idealistic and romantic vision of a 
mission to convert the heathen in this great cynical society of 
ours into the belief in one God, 53 while they themselves maintain 
a free and easy attitude toward their own quantity negligible of 
religion. Did not an ancient critic once declare: “Thou believest 
that there is one God, thou doest well: the devils also believe, 
and tremble. But wilt thou know, O, Vain man, that faith 
without works is dead”? 

A second group comprising a considerable portion of Jews of 
varying shades of piety and conviction are commonly called 
Orthodox. This label was first fixed upon the true believers in 
the Gospel by the wicked and supercilious Roman emperors. 5 * 

53 Abodah Zarah 56b. 

33 R. Solomon Kluger, in a responsum written in 1844 to R. Zewi Hirsch 
Lehren of Amsterdam, discusses the Reform conference in Braunschweig, and 
among other things, he makes the point that one who prays for the Messiah 
is not a niaVna min, cf. his Responsa D”na mnai, Budapest, 1934, vol. I, 
no. 29 and Ketubot 111a oViyn ninina imn* xbv rrn n'apn y*a®rw. 

33 In an imperial decree issued by Gratian, Valentinian and Theodosius 
in 381 C. E., we read “ut cunctis orthodoxis episcopis, qui Nicaenam fidem 
tenent (Code of Justinian 1.1.2.2) and in 531 Justinian issued the following 
decree: We order that no testimony shall be given against orthodox litigants 
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The devotees of Orthodoxy, as the appellation indicates, claim to 
be in exclusive possession of the right belief. 56 Viewed objectively, 
contemporary Orthodoxy actually represents, more or less, the 
form in which Judaism was crystallized in the 18th century. 
R. Elijah of Vilna, of course, was right when he insisted that a 
Jew who punctiliously observed the Shulfyin Aruk was a good 
Jew (*ibo dir) but was far from being a pious Jew (TDn). 57 

And it is equally true that the Orthodox leaders of our day, 
possess the incomparable merit, and all praise and thanks to 
them, for stressing unyieldingly the primacy of the study of the 
Talmud, even if this study has some times been perverted into an 
inept system of grotesque and barren dialectics. Furthermore, 
they deserve recognition for holding on unflinchingly to the 
teachings of the traditional Halakah, thereby betraying a singular 
intuition born of the soundest instinct. 

Nevertheless, Orthodoxy is not meeting the existing situation 
because it has espoused the outworn doctrine of laissez-faire , 5 * 
and has consequently bogged down in a morass of stubborn 
literalism and dogmatism. It has lost the right touch on life 
and the right way of approach. 59 Having become involved in 

by a heretic, or by one who adheres to the Jewish superstition whether one or 
both parties to the suit are orthodox. (Code of Justinian 1.5.21), cf. Apuleius, 
Florida 1.6 who refers to the Judaei superstitiosi. 

95 This is in sharp contrast to the liberal view of Albo who remarked: that 
a scholar with a passion for truth who interprets Scripture in accordance with 
his own understanding, albeit erroneous, is far from being a heretic or infidel 
nn’t D'jm injn *eV a'piDun snu 1 ? ... noun yno nimb ... pane war ’D Van 
iBia I’d irt» noun *|iVna onin (Ikkarim 1.2.7, ed. Husik, 1,54). 

*» Baruch Epstein, ina npD, 1,733. 

** Judaism is considered like a stone structure, when one of the stones is 
loosened then all the others are disturbed. To borrow a phrase used in an¬ 
other connection, njnjnni po nn« njnyirw ]ra d*)3K be> riD’a 1 ? nan lain nob 
l^ia, cf. Y. Mo‘ed Katan, III.7, and Ratner, loc. cit., p. 131, R. Hananel to 
Mo‘ed Katan 26b reads nyynn», cf. also Genesis Rabbah 100.7, ed. Theodor- 
Albeck, p. 1292. 

** R. Yobanan informs us that the overscrupulousness (iminuy) of R. 
Zechariah, son of Eucolus brought about the destruction of the temple, the 
burning of the holy of holies, and the exile from Palestine, Gittin 56a. This 
reminds us of a remark of Thomas Jefferson: "To lose our country by a scrupul¬ 
ous adherence to written law, would be to lose the law itself, with life, liberty, 
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the equivocal stunts of formalistic reasoning, it is unable to 
face the grim realities of the changing American scene, 60 in spite 
of the adequate learning at its command. The present situation 
reminds us of a passage in the Midrash: nr mDUT monn btni 
npy’tf i^xk nio^tn mm nniKi memo nia^n y~rv Kim Dan 

mn'jNn on 1 ? nD« ’ud ']’« ’nitron *ik piDy p 1 ? miK Kim orrra pi 
natnm nionn trt* now id 1 ? o*?iyn nK nainn i^kd ■p'jy uk n^yD. 
Commenting upon the verse mDUV nionn mK (Prov. 29.4), the 
Midrash 61 remarks that the nionn tP’K connotes the scholar who 
is steeped in Halakah, Midrash and Agada. However when an 
orphan or a widow appears before him to obtain justice, he 
responds, “I am occupied with my studies; I have no time.” 6 * 
Whereupon the Deity proclaims, “I consider you responsible for 
the chaotic condition of society.” 

The smug complacency and the spiritual inflation of the 
Orthodox are reinforced by the dubious doctrine known in recent 
times as moan miDK . 63 Briefly, it signifies that the pilpulistic 
method of explaining the Halakah as taught in the Yeshibah, 
and expounded in their rD^n noo, represent the sole authentic 
interpretation of the genuine Halakic tradition. 63 * 

It is true that in the Orthodox camp are to be found many 

property and all those who are enjoying them with us; thus absurdly sacrificing 
the end to the means... The line of discrimination between cases may be 
difficult; but the good officer is bound to draw it at his own peril.” 

60 Klatzkin gave a vivid description of German Orthodoxy of a generation 
ago in his moir, Berlin, 1925, pp. 129-137. 

61 Shemot Rabbah 30.1 and parallels. 

6j One is vividly reminded of the celebrated Cujas who refused to take part 
in the discussion of the religious wars which engrossed the attention of his 
contemporaries. When any one approached him on the subject, he would 
respond: “Nihil hoc ad edictum praetoris. Cf. also Maitland, English Law and 
the Renaissance, 1901, p. 55. 

63 Cf. Abraham Ragoler of Vilna, minn mVyn, New York, 1946, pp. 117-118. 
The term o»D3n njlON is first found in min pp pis, VI.5. Cf. the two inter¬ 
pretations given by the Vkidp mo, ad loc. There are two books by this name, 
one by Basilea on Cabala, first printed in Mantua, 1730, and one by Abraham 
Hayyim Viterbo, printed in n'lpt oyta, ed. Eliezer Ashkenazi, Frankfurt a/M., 
1855. 

6j * A reasonable and sensible approach is presented by Rabbi S. Zevin in 
his niB’®! □’»'«, Tel Aviv, 1952. 
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sincere and great D’DDn ’TD^n who do not approve of the policies 
or politics of their wilful and dominating leaders, but they are 
cowed into an undignified silence and submission, and are 
rendered impotent for salutary action. 

The third group, which is taking hold upon the imagination of 
an ever increasing number of our people, is identified with what 
is now universally known as Conservative Judaism. Conserva¬ 
tive Judaism derives its principal insights from the doctrines 
promulgated by Solomon Schechter and the founders of this 
Seminary who in turn were inspired by the teachings of the school 
of historical Judaism instituted in nineteenth century Germany 
by Zechariah Frankel and Heinrich Graetz. 

Historical Judaism, like Orthodoxy, is dedicated and pledged 
to the preservation of Traditional Judaism, which it regards as 
being in the main stream of the Jewish tradition. Unlike Ortho¬ 
doxy which seeks to freeze Judaism in a mould two centuries old, 
exponents of Conservative Judaism appreciate the fact that 
Traditional Judaism is a product of historical forces, and like 
every living organism is constantly in a state of eternal flux. 
Official Orthodoxy is suspicious of the study of philosophy® 4 and 
decries the historical outlook as pernicious,® 4 * and is perturbed 
by contact with general culture as deleterious to its doctrines. 
Its prototype is the immortal Rashi, one of the greatest Talmud¬ 
ists of all times. This genial and congenial scholar drank 
exclusively from the pure waters of the fountain of Judaism. 

The leaders of Conservative Judaism are persuaded that 
Traditional Judaism cannot be arrested in the course of its 
development and because of its very nature and essence, cannot 
stagnate. Furthermore, they maintain that traditional Judaism 

44 While Elijah of Vilna is responsible for a new and broader approach to 
the study of the Talmud, his opposition to the study of philosophy which he 
designated nirmn n’DiDiVon did much to bring about a feeling of antagonism 
to the subject. Yoreh Deah, 179.13, cf. Dienstag, Talpiyot, IV, nos. 1-2, 
pp. 253-268. 

i4 * It would not even accept the judgment of Menendez Y Pelayo who 
shrewdly suggested that: "el mitodo historico se ejercita con mds serenidad 
sobre cosas lejanas,” cf. his Ensayos de Critica Filosofica, Buenos Aires, 1946, 
p. 151. 
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can and will flourish in an atmosphere of freedom and culture; 
witness the flowering of Jewish thought and learning during the 
Geonic and Spanish-Arabic epoch. I need scarcely remark that 
some of our greatest Jewish minds were produced by a blending 
of Jewish and general culture. Its two most illustrious exem¬ 
plars, Saadia and Maimonides, if they were living today, would 
be acclaimed by the adherents of historical Judaism as their most 
faithful expositors and interpreters. 

Admittedly, the problems of belief and practice for Jews 
living in a free environment and fully participating in the 
general culture are ever so much more complicated than they 
are for our coreligionists who are committed to an isolationist 
policy, but this need not deter bold and brave spirits, who will 
regard it as a challenge, rather than an occasion for despair. 

After having meandered far afield, I now mean to return to 
my original theme. Without pretending to have perfect under¬ 
standing of all things from the first, I do purpose to set forth a 
declaration of principles which I believe was envisaged by the 
illustrious founders of the school of historical Judaism, which 
I fancy, should be acceptable to most of us today. 


I. The Divine Origin of the Law 

The Law is the product of divine inspiration. Moses, our 
greatest lawgiver, as well as the prophets who succeeded him 
received divine revelations 65 embodying great religious and moral 

6s This subject has been copiously dealt with in modern times. For a 
historical approach we wish to single out some of the more important: E. 
Kdnig, Der Offenbarungsbegriff des Alten Testaments , Leipzig, 1882, W. Lotz, 
Geschichte und Offenbarung im Alten Testament , Leipzig, 1893, Bevan, Sibyls 
and Seers , London, 1928, C. C. T. Webb, Religion and the Thought of Today , 
Oxford, 1929, pp. 36 ff. B. D. Eerdmanns, The Covenant at Mount Sinai 
Reviewed in the Light of Antique Thought , Leiden, 1939, A. Guillaume, Prophecy 
and Divination , 1939, A. G. Herbert, The Authority of the Old Testamennt , 
1947, H. W. Robinson, Inspiration and Revelation in the Old Testament , 
Oxford, 1946, Heschel, Die Prophetie , Krakow, 1936, God in Search of Man , 
New York, 1955, and H. Knight, The Hebrew Prophetic Consciousness , London, 
1947, pp. 109-120. For a philosophical approach, cf. Steinheim, Die Offen - 
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truths. 66 This belief, which was always a cardinal tenet of our 
faith, is indispensable for a truly spiritual appreciation and 
interpretation of the cosmos and a profound veneration for the 
religious and ethical injunctions and admonitions of Scripture. 
If it be insinuated that we are indulging in the dubious luxury 
of emotional verbalization or idle logomachy rather than ex¬ 
pressing a meaningful conviction, — for to believe in one's 
thoughts is genius as Emerson said, — let us hasten to explain 
that we do resent the innuendo that supernatural is the laziest 
word in the vocabulary of ignorance. 67 We understand by 
revelation the internal experience of the prophet permeated by 
the divine spirit, 64 rather than a perceptible event in the external 


barung nach dem Lehrbegriff der Synagoge, vols. I-IV, 1835-1865, Wiener, 
“Zur Geschichte des Offenbarungsbegriffs,” in Cohen Festschrift , pp. 1-24. 

R. Eisler, Handworterbuch der PhUosophie t 2nd ed., Berlin, 1922, s. v. Rechts- 
philosophie, pp. 533-537, contains a brief and good discussion with a Bibliog¬ 
raphy, Rosenzweig, Der Stern der Erldsung , Frankfurt, 1921, pp. 199-261. 
Cohen, Die Religion der Vernunft , 2nd ed., Frankfurt, 1929, pp. 82-98. M. 
Guttmann, Das Judentum und seine Umwelt , 98 ff., J. Guttmann, Die Philo - 
sophie des Judentums, Munich, 1933, p. 17, and Kaufmann, nnoNn nnVin 
n^Nirw, Tel Aviv, 1942, pp. 60 ff. 

64 In Dan. 9.13 the Pentateuch is described as the divine truth, cf. also 
Ps. 25.5 and 26.3. “Each age has expressed the conviction that law is not a 
mere human convention, but is conditioned by the Eternal nature of things, 
and that behind nature is Intelligence and Will,” cf. C. F. Kent, Encyclopedia 
of Religion and Ethics , VII,823. According to Campanella, “Revelation and 
nature, these are the two sources of all knowledge, the primary divine auto¬ 
graphs of which all human mysteries are but the imperfect and inaccurate 
copies, and with which they need to be constantly compared to see if they 
contain anything false,” quoted by R. Flint, Philosophy as Scientia Scienti- 
arum, London, 1904, p. 101, cf. also Eucken, The Truth of Religion , 1911, 

S. A. Cook, The Truth of the Bible , Cambridge, 1938, and E. Frank, Philo - 
sophical Understanding and Religious Truth , 1945. 

** Cf. L. K. Anspacher, Challenge of the Unknown , New York, 1947. Cf. 
also Cicero, De Divinatione, 11.54-55 (Loeb Classics ed., pp. 495-497). For 
Plutarch’s doctrine of revelation, cf. Zeller, Die Philosophie der Griechen , 
III,2 (3rd ed.), Leipzig, 1881, pp. 193 ff., for the theory of inspiration in Greek 
Poetry, cf. Gilbert Murray, The Classical Tradition in Poetry , Cambridge, 
1927, p. 10, note 2. For the doctrine of revelation in Islam, cf. Grtlnebaum, 
Medieval Islam , Chicago, 1946, pp. 64-107. 

41 Cf. also Ex. 31.3, nan^o ^aai nyiai rmanai noana ow^h nn win n^dni 
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world. As the prophet Isaiah aptly described the phenomenon: 
'n n*rn njn rm mun nxy rm nrai noon rm 'n rm v^y nim 69 
The inspiration which was not necessarily verbal nor plenary, 
was precipitated by a dynamic operation of the wnpn nn through 
the mind and heart of our sacred writers, 70 as Elihu put it in his 
inimitable terms: oran nv notwi mtn rm pa (Job 32.8). 

This belief is based on an act of faith and is not capable of 
rational demonstration, 71 and its potency is manifest in a deep 
moral sense residing in the heart and soul of man, that overflows 
and fulfills itself in spiritual living according to principles based 
on the Torah. 


II. The Immutability of the Law 

The view that the Mosaic Law is immutable is one of our basic 
beliefs and constitutes one of the chief factors for the survival 
of the Biblical-Talmudic Law throughout several millennia of 


And Ta'anit lla-b, -pipa now* ryo -pna »n» amp 1^10 loxy o-m no’ D^iy^ 
mp, cf. also Tosafot, ad loc ., s. v. ibaa. Rashi’s commentary was written 
npn nna, cf. Assaf, -|iann nn^in^ nnipo, 1,66. According to the Ba'al Shem 
nanm «mpn nna ^oa nyi K'vnonb ny omann ^a. This is quoted by Agnon 
in -nDD'i “ibid HDD, Jerusalem, p. 78. 

* Isa. 11.2. 

70 Cf. Mekilta to Ex. 18.19, nnan vbo ^aa orb nn, Be for them like a vessel 
filled with divine revelations (ed. Horowitz, p. 199), and I. Levy, Ein Wort 
ilber die MechiUa , Breslau, 1889, p. 38, note and Didascalia, chap. V. For 
nnaiV ^a, cf. Taylor, Sayings of the Jewish Fathers , Cambridge, 1897, p. 26, 
and Kuzari, IV.3, onVan yon 1 ? ouiwnn D’^aa on ’a owaan ^y D’Ton on ^a, 
cf. also Klatzkin, □"didiV’dh o*mio ixin, Berlin, 1928, 11,88-89. According to 
Justin Martyr, the divine spirit acted on inspired men like a harp or lyre, 
from which the plectrum elicits sounds. This view was shared more or less by 
Tertullian, Irenaeus and Origen, cf. Hastings, Dictionary of the Bible , 1,296. 
For Philo’s doctrine of inspiration, cf. Zeller, loc . cit. t p. 342. For the doctrine 
of inspiration in Jerome, cf. L. Scheide, Die Inspirationslehre des heiligen 
Hieronymus , Freiburg in Breisgau, 1910. 

71 Cf. Ps. 139.6. Such knowledge is too wonderful for me, too high, I cannot 
attain unto it, and IJagigah 13a, -nprm b* -|dd naiaoai »mn -|dd K^Dioa, 
Santayana remarks, “The same absence of verification distinguishes revela¬ 
tion from science, for when the prophecies of faith are verified, the function 
of faith is gone,” Interpretation of Poetry and Religion , p. 8. 
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tragic Jewish history. 72 This doctrine imbued the Jew with the 
feeling of the eternal value of his faith and practices. A liberal 
interpretation of this doctrine by the rabbis of the Talmud 
rendered the law viable and pliable without impairing in any 
way the spirit and purpose of the ancient Law. Viewed historic¬ 
ally, it means that the religious and moral truths, the ethical 
principles, and the poetry and the symbolism 73 of the ritual will 
endure throughout the generations of men. 74 Practically speak- 

72 Cf. Friedlaender, Die religidsen Bewegungen innerhalb des Judentums , 
Berlin, 1905, pp. 57 ff. Medieval jurisprudence too, was permeated by the 
idea that there “is an eternal immutable law, equally valid at all times, and 
all places, which can be deduced by an act of reason, by a purely intellectual 
process, from the nature of the thing itself,” cf. Sohm-Mitteis-Wenger, 
Institutionen des rdmischen Rechts , Munich, 1924, p. 149, note 14. 

™ Gibbon tells us that “every mode of religion, to make a deep and lasting 
impression on the human mind, must exercise our obedience, by enjoining 
practices of devotion; and must acquire our esteem, by inculcating moral 
duties analogous to the dictates of our own hearts.” Decline and FaU of the 
Roman Empire , vol. I, Modern Library ed., p. 174 (chap. 8), cf. also E. Bevan, 
Symbolism and Belief , London, 1938, Max Schlesinger, Geschichte des Symbols , 
Berlin, 1912, J. Haig, Symbolism , 1869, and D’Alviela, The Migration of 
Symbols , R. Patai, Man and Temple , 1947, pp. 105-139, and P. A. Schilpp, 
The Philosophy of Ernst Cassirer, New York, 1949, M. Foss, Symbol and 
Metaphor , Princeton, 1949, P. Diel, Le Symbolisme dans la Mythologie grecque . 
litude psychoanalytique , Paris, 1952, Robinson, “Prophetic Symbolism,” in 
Old Testament Essays , London, 1927, pp. 1-18, cf. also “Symbolism and 
Values” and “Symbols and Society” published by the Conference of Science , 
Philosophy and Religion , vols. 13 and 14, and “Religious Symbolism,” pub¬ 
lished by the Institute for Religious and Social Studies , New York, 1955, as well 
as Heschel, Man's Quest for God , New York, 1954. Note well Gilbert Murray’s 
reference to “Aristotle’s famous and much misunderstood dictum that ‘poetry 
is more philosophic and higher than history*,” The Classical Tradition in 
Poetry , p. 132. 

74 Cicero tells us that “true law is right reason (vera lex recta ratio) in agree¬ 
ment with nature, it is of universal application, unchanging and everlasting; 
... It is a sin to try to alter this law, nor is it allowable to attempt to repeal 
any part of it, and it is impossible to abolish it entirely... but one eternal 
and unchangeable law will be valid for all nations and all times, and there will 
be one master and ruler, that is, God, over us all, for he is the author of this 
law, its promulgator, and its enforcing judge” (De Re Publica , 111.22, 33, Loeb 
Classics edition, p. 211). For Azariah di Rossi’s attitude on this point, cf. 
Baron in Jewish Studies in Memory of Israel Abrahams , p. 29, note 62, and 
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ing, this doctrine signifies that Biblical law is not subject to 
abrogation,™ but can only be amended through the traditional 
method of interpretation. 76 


III. The Historical Development of the Law 

Historical Judaism is committed to the doctrine that Jewish 
Law from the time of Moses down to the -|ny has under¬ 
gone a long and eventful process of evolution 77 without altering 
its original essence or nature, or modifying its pristine principles 
and purposes. 78 

To this tenet, the rabbis may be said to agree in principle. 
While they did not, and could not, possess a historical sense, in 
the scientific meaning of the term, they betrayed a species of 
historical consciousness. 79 They were aware that many of the 
legal or religious institutions of their day sprung up at different 

p. 41, note 103. Cicero is most likely the source for the Institutes of Justinian 
1.2.11. Cf. especially ed. Schrader, Berlin, 1855, for further references. 

7 s Cf. Yebamot 89b, minn p im -npy^ pano pn n»a »ai. 

t* Thus R. Joshua permitted an Ammonite proselyte to marry a Jewess 
holding that the Deuteronomic prohibition no longer applied in view of the 
fact that the Ammonites were no pure race after the wars of Sennacherib, 
mown -nttm -|^d annjo tw, M. Yadayim IV.4, Tosefta 11.17. 

77 It is true as Becker has pointed out that “what is peculiar to the modern 
mind, is the disposition and the determination to regard ideas and concepts, the 
truth of things as well as the things themselves, as changing entities, the 
character and significance of which at any given time can be fully grasped by 
regarding them as points in an endless process of differentiation, of unfolding, 
of waste and repair,” ( The Heavenly City of the Eighteenth Century Philosophers , 
New Haven, 1932, p. 19). Nevertheless there is a danger of the abuse of the 
historical method as was noted by John Morley in his treatise, On Compromise , 
London, 1898, pp. 28 ff. On the history of Legal Development at Rome and 
in England, cf. Bryce, Studies in History and Jurisprudence , pp. 745-781, 
and Joseph Needham, History is on Our Side f New York, 1949. 

The original purpose of the law was to promote the physical welfare and 
spiritual happiness of man as Maimonides has pointed out, Guide of the 
Perplexed , III.27, and in his Iggeret Teman t cf. my English translation, p. IV. 

79 Cf. M. Glatzer, Untersuchungen zur Geschichtslehre der Tannaiten , Berlin, 
1933. Ihering noted that the Romans possessed no sense for the historical 
development of law, cf. Geist des romischen Rechts t I (4th ed.), Leipzig, 1878, 
p. 93. 
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intervals, which they tried to fix in accordance with historical 
canons current in their time.® 0 

To cite a few examples: Thus we read: Moses instituted the 
custom of the seven day marriage feast and seven days of 
mourning, b>3«n ’D’ nyaim nn&cn ’D’ nya» ppm tod,® 1 with regard 
to Joshua,®* it is said yenrr runn pton m»y, that Boaz® J instituted 
mtpya o’inn nana. With respect to David,® 4 we are told emu 
on’^y m tn, and as for Solomon,* s we learn parry ]p’n nvbv 
O’T The introduction of the historical point of view into 

the field of Jewish studies is one of the greatest glories of the 
Judische Wissenschaft, and has revolutionized the whole structure 
of Jewish learning including the study of the Halakah, with 
far-reaching effects. 


IV. The Concept of *?t02r* riDia® 4 

Fundamental to our thinking is the doctrine of ^tnttr nDia, by 
which we mean that the Jewish people must be regarded as one 
community with respect to the essential principles of Jewish Law 

80 Cf. Bloch, mapnn min nyp. Takkanah reminds one of the function of the 
Roman praetor, corregendi juris civilis gratia , Digest , 1.1.7.1. For the religious 
laws we read that Emperor Claudius as Pontifex Maximus, Quaedam circa 
caeromotiias ... aut correxit t cf. G. May in RSvue Historique de Droit Frangais, 
1938, p. 2, note 3. 

81 Y. Ketubot 1.1. The meaning of napn in this passage is that Moses sanc¬ 

tioned the old custom of a seven day marriage feast dating back as far as the 
time of Jacob, (Gen. 29.27, cf. also Judg. 14.12 and Tobit 11.19) and the 
ancient custom of a seven day mourning which likewise may be traced to the 
time of Jacob. (Gen. 50.10, cf. I Sam. 31.13, Job 2.13, Ben Sira 22.13 and 
Judith 16.24), cf. also Y. Mo'ed Katan III.5, nyav mmn p po 
d*d’ Y2vb. However in Mo'ed Katan 20a it is derived from Amos 8.10, 

cf. Maimonides, Mamrim, 11.5, ana o a’nan^ means to sanction a custom. 

8a Baba Kamma 80b-81a. 

8 * Ketubot 7b. The religious marriage among the Romans known as 
conferratio was performed in the presence of ten persons. Gaius 1.112, cf. also 
Corbett, The Roman Law of Marriage , pp. 71-72, Marquardt, Das Privatleben 
der Rdmer, Leipzig, 1879, p. 32, note 1. 

8 « Yebamot 89b. 

8 * ‘Erubin 21b. 

u R. IJisda first employs the term in Sanhedrin 58b. In Abodah 
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and observance. For many laws were instituted by and for the 
Keneset Yisrael. There is a most interesting statement by 
Raba, nn’n min bv um n'apn 'iob t ?mp’ non ™ 
o’no”pi 'by nw non ini' 'oxy by ’nm.® 7 Keneset Yisrael said to 
the Holy One Blessed be He, “Lord of the Universe. Many 
more are the enactments that I have instituted for myself, than 
the laws you have decreed for me, and I have kept them all.” 
What is most remarkable about this passage is the fact that the 
nn’n are described as the enactments of Keneset Yisrael and not 
depicted as the institutions of the Rabbis.®* Hence we must 
conclude that the sense of Raba’s observation is that Keneset 
Yisrael is considered as having taken part in the making of the 
laws by virtue of the fact that there was unity in the Jewish 
community in their behalf. 

We are fully aware of the fact that his ideal has never been 
attained and we are further than ever from realizing it in our 
day. It is a goal most worthy of our assembly imbued as it is 
with a broad historical perspective, and suffering from no 
illusions that it possesses an exclusive copyright to the absolute 
truth, which as Santayana has well said, is incompatible with 
being alive. We must always consider ourselves part of Keneset 

Zarah 37a, it is said that the 18 decrees of the schools of Hillel and Shammai 
are binding because Van®’ baa niD’K b®b. Rashi employs the expression bba 
b«ne>’ in connection with the reception of Proselytes, cf. Yebamot 48a, s. v. 
pyb. Maimonides in his commentary on Sanhedrin, with respect to the 
doctrine of resurrection uses the term bin®’ bba in the Arabic text, ed. Holzer, 
Berlin, 1901, p. 29, Issure Biah, XIV.17 and in Hilkot Ebel 1.10, which is re¬ 
peated Yoreh Deah, 345.5, cf. also Tosafot, Shabbat 49a, s. v. obBU, who re¬ 
mark, btn®’ bbao idxj? N’rmp nom »ua raw Knpiy nwai di®d, cf. also Tosafot, 
Makkot 9a, s. v. noba, who remark, bbaa ’in «Vn a®in no yin, cf. also Samuel 
Edels to Sanhedrin 27b, who uses the phrase bun®’ bba. The phrase is a 
development of the thought in Mekilta, bban id wxy n« N’xin® «eb (ed. Horo- 
vitz, p. 73) and of the statement of Samuel, bban ]D idxjj im N’si’ bn obiyb 
(Berakot 49b). 

‘Erubin 21b. 

88 Noteworthy is that Keneset Yisrael is contrasted with the synagogue and 
the academy in Pesabim 87a. Cf. also the statement of R. Hanina b. Papa, 
ban®* noiai n’apnb bna ib’to nana aba nrn obiyn p .u.-»n ba, i. e. he transgresses 
the law of God and Israel, as is indicated by the verses he quotes, cf. also 
Zohar II.98a, bun®* nwab p np>» nnbni p® no’bnb ’an mnn ba. 
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Yisrael which includes the Jews the world over. The term 
Keneset Yisrael transcends the appellation Conservative Judaism, 
just as the whole is greater than any of its parts. 

Accordingly we must not allow the Conservative movement 
to degenerate into a sect, party or faction, as far as the Halakah 
is concerned. There must not be, e. g. a Conservative law on 
Kashrut, the Sabbath, or Gittin, in contrast to the Orthodox 
law on the same subject. Let us follow the Biblical injunction, 
□3*7 hyp nn« cjdpoi nn« min 89 and the sage counsel of Resh Lakish, 
nrroR nrniN wyn n 1 ?. 90 

We are not oblivious of the existence of controversies over 
the interpretation of the law traceable to an early period. The 
controversy goes back to the time of Jose ben Yoezer and Jose 
ben Yobanan. 91 The disputes between the school of Shammai 
and Hillel have exercised the ingenuity of scholars from time 
immemorial. 93 Honest differences pertaining to the interpreta¬ 
tion of the law were always a constant recurring feature in Jewish 
religious history. To cite only one example: Joseph Caro and 
Isserles. What we must never let come to pass is the origin of a 
new faction in Judaism. Let us heed the warning of the Talmud, 
btnepa mpbnD m pix bbni ’ndb> H’D^n mera 

nvnn ’neo min . 93 


V. The Primacy of the Talmud 

The Talmud enjoys a unique position in the history of Jewish 
legal theory and practice. While Scripture is the original source 
and inspiration of all Jewish ritual and civil practices, it is during 
the Talmudic period that Jewish Law reached its classical 
exposition. This was duly noted by the Geonim that transformed 


*» Num. 15.16. 

*• Yebamot 13a, this notion was fancifully derived by him from mnnn nV , 
cf. also Be’er Heteb to Orafr Hayyim, 493.9. 

** Hagigah II.2. 

» J Schwartz, Die Controversen der Schamaiten und Hilleliten, Vienna, 1893. 
m Sotah 47b. Note also the statement of R. Gamaliel, npi^rro 13T kV® 
Vkuj’ 3, Baba Metsia 59b, and cf. Iggeret of R. Sherira Gaon, ed. Levin, p. 23. 
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the First Commentary upon the Mishnah, into the supreme 
authority for Jewish law and thought, a position from which it 
was never dislodged throughout the ages. 94 Each generation 
extracted from the Talmud what it was seeking. Scholars 
addicted to dialectics found an ample outlet in the tortuous 
Sugyot of the Talmud, for the Rabbis were no strangers to the 
oblique and circuitous form of reasoning. Preachers, philos¬ 
ophers, and mystics discerned in the Agada a fertile soil in which 
they planted their favorite doctrines. Odd as it may seem, the 
great personalities withal who created these cherished values 
were, to the students of the Talmud, as impersonal and infallible 
as mathematical equations, I am almost tempted to say, propo¬ 
sitional functions. 

Living as we do in an era when the fate of our people hangs in 
the balance, in an age of undisguised cynicism, we need to turn 
to the Talmud, to reinforce our flagging spirits. It is imperative 
now more than ever, to recapture the spirit and significance of 
the Talmud with its uncanny insights and precious intuitions, 
its homespun philosophy, as well as the courage, independence 
and resourcefulness of its teachers. Let us be awakened and 
instructed by their intelligence and live in the new dimensions 
created by them. 94 * The pathway leading to our salvation 
’njn nviy ’D 1 ? lies in the unhampered historical approach to the 
Talmud with its infinite possibilities, rather than in pure pilpul- 
istic study with its profound but exceedingly narrow aims. Its 
principal purpose, namely, to prove that a preconceived and 
pre-existing harmony rules unremittingly in the vast spheres of 
the Halakah, even if it were true, is too limited an objective in a 
dangerous era, like ours. 

The historical approach implies expending more time and 
energy on the original sources of the Talmud rather than on the 
pilpulistic commentaries, 95 which often stand like a veil between 


»«Cf. Boaz Cohen, niawnn Dionp, p. 18, infra, pp. 51, 73. 

Cf. the statement «a’i nwoai jnpna An k?tp iAi iitAna Aopr din **wk 
no^rA, Soferim XV.6, ed. Higger, pp. 279-280, cf. the interesting reading of 
this passage in R. Asher to Baba Metsia 11.29. 

” We are told that the a*x> criticized the scholar who studied the Talmud 
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the text and the student. The dialectical approach to the 
Talmud bears a close resemblance to the scholastic method of 
studying Roman Law in Mediaeval Europe. 96 The text of the 
Digest was usually cited together with the glosses of Vacarius, 
Azzo 97 or Accursius, and the passages of Roman Law were 
regarded through the eyes of the great commentators, such as 
Cinus 98 Bartolus 98a or Baldus. A great change took place when 
the 16th Century French humanist and Romanist, Jacques 
Cujas," introduced the historical method into the study of 
Roman Law, insisting that the real understanding of Roman Law 
begins with the comprehension of the saying of the ancient 


from the ]»inn mxp, cf. Maimon (Fishman), n«on n«\ V,183, and M. Berlin, 
bv )2i, New York, 1943, p. 106. 

96 For a characterization of the scholastic method, cf. especially Vinogradoff, 
Roman Law in Medieval Europe, 2nd ed., Oxford, 1929, pp. 56 ff. Sherman, 
Roman Law in the Modern World , vol. I, 3rd ed., pp. 196-213, Sohm-Mitteis- 
Wenger, Institutionen des romischen Rechts, Munich, 1933, 144 ff., H. Kan- 
torowicz, “Kritische Studien Zur Quellen- und Literaturgeschichte des romi¬ 
schen Rechts im Mittelalter,” Z. S. S. 49 (1929), 55-114 and his Studies on 
the Glossators of the Roman Law , Cambridge, 1938. For a description of the 
dialectical method among the Moslems, cf. Bryce, Studies in History and 
Jurisprudence, p. 657. 

97 With respect to Azzo there was a proverb, “He who has no copy of Azzo, 
need not go to the court of justice, Chi non ha Azzo, non vada a Palazzo , cf. 
Savigny, Geschichte des romischen Rechts, 2nd ed., vol. IV, chap. 37. 

98 The scholastic method was first applied to jurisprudence by the French 
jurists in the second half of the 13th century, (Savigny, loc. cit. t V,603 ff.). 
In the first half of the fourteenth century, Cinus imported it into Italy, 
(Savigny, loc . cit ., VI,88, 155). 

984 In Padua, the text, gloss, and Bartolus' commentary were taught, cf. 
Savigny, Histoire du Droit Romain au Moyen Age , IV, Paris, 1839, p. 226. 
En passant, it may be mentioned that Bartolus studied Hebrew under Guido 
de Perusio, cf. Savigny, loc. cit., p. 224. The glossators recognized the contra¬ 
dictions in the sources which they covered up with harmonizing interpretation, 
cf. F. Schulz, Zeitschrift der Savigny-Stiftung fur Rechts geschichte, 37, p. 24. 

99 Cf. Karlowa, Romische Rechtsgeschichte, Leipzig, 1885,1, pp. 5-8, J. Flach, 
Cujas Les glossateurs et les Bartolistes, Paris, 1883, Girard, in Nouvelle Revue 
historique de Droit franqais et Etranger, 40 (1916), 429 ff., 64 (1920), 243 ff., 
C. W. Westrup, “Notes sur Cujas,” in Studi in onore di Pietro Bonfante, III, 
Milan, 1930, pp. 134 ff., and Koschaker, Europa und das Romische Recht , 
p. 109, note 4. 



32 


LAW AND TRADITION IN JUDAISM 


Roman jurists themselves and not with the lucubrations of their 
diligent expositors. I have heard it repeated often in circles 
zealous for the law, that the historical approach to the Halakah 
is perilous to tradition. It is our firm conviction that true piety 100 
is fully consistent with historical erudition, but is more often 
incompatible with fanatical ambition. With men steeped in the 
learning and the spirit of the Talmud, and familiar with the 
modem train of thought, we shall go a long way in our attempt 
to achieve a new synthesis in operational terms. 


VI. Concept of Authority 

We recognize the Biblical Law as interpreted by the rabbis and 
elaborated by the successive legal writers, as the ultimate 
authority for Jewish ritual and civil practice. 101 Now, laws are 
necessarily framed in general terms, I0ia while circumstances vary 
in each particular with time and place, so that it is beyond the 
capacity of the legislator to state the law for every future 
contingency. This gave rise to the need of tribunals to apply 
and interpret the law in a given instance. The earliest precedent 
for such an authority is found in Deut. 17.11, where we read: 10 * 
p non vb rwyn i 1 ? ~\m taDBon 71TP iw minn ’B by 

V«Den I’D’ ”|V ytj' new -ntri. While the activity of the court was 
originally conceived of as interpreting the law, in course of time 

100 Cf. Yoma 72b, ona j’tn miru o*pDiji® o'oan H’D^n bv on’KJi®^ on^» ’in 
O’D® ntn f . When R. Hayyim of Sandez was asked what ethical books are most 
likely to lead to the attainment of true piety (niTori) he replied, “There is only 
one book, Gemara, with Rashi’s commentary and the Tosafot, cf. Maimon 
(Fishman), anon nr, Jerusalem 1947, V,70. 

I# * Cf. infra, pp. 73-74. Cf. R. Judah’s remark: “It is not alike in all men, in 
all places, and at all times," M. Yebamot, XVI.3, and the statement Van 
dik Kin® no, M. Kelim XVII.11, and Mordecai, Baba Kamma 80. 

I0 “ For laws, says Aristotle, “must of necessity be couched in general terms, 
but our actions deal with particular things,” Politics, II.5.12, Loeb Classics 
edition, p. 131, cf. also Vinogradoff, Common Sense in Law, p. 209. 

IM Cf. Maimonides, nixon noD, Negative precepts, no. 312, and introduction 
to ed. Warsaw, 1883, 5a, with copious comments of the commentators to this 
verse, and Chajes, o’K’am min, chapter on non nb. 
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it assumed the powers of law-making under the guise of interpre¬ 
tation. The rabbis invoked this verse in support of such powers. 10 * 

In order to thwart ill-equipped persons from deciding ques¬ 
tions of ritual and civil law, the custom arose in early times 
requiring persons to be ordained prior to their exercise of such 
authority. 104 This practice seems to have been abolished when 
the Palestinian academies were closed. During the sixteenth 
century, ordination was revived in Palestine for a few years by 
R. Jacob Berab, but was attacked by R. Levi Ibn Habib. 105 
However, the modern practice of requiring Semikah, although 
it does not possess the authority of the ancient Palestinian 
ordination, has been in vogue for many centuries, 106 and has 
tended to keep out the unfit from meddling with the Law. 

Now, in our day, when the pressing problem of interpreting 
the law is most delicate, it is all the more necessary that the 
discharge of this function be entrusted only to a body of men 
who combine expert knowledge of the Halakah, a special aptitude 
for applying theoretical rules to practical situations, a sense of 
the realities of the present, and a great devotion to the study of 
the law in all its aspects. 


**» Shabbat 23a, non kVd non K’lK an uvx p«m. 

IIH On ordination, cf. Jewish Encyclopedia, VI, pp. 261-264 and IX, pp. 
428-430. To the literature cited there, cf. also A. Epstein, R. E. J., 46 (1903), 
197-211, Bornstein, nDipnn, IV, 1919, pp. 394—426, Daube, Journal of Theo¬ 
logical Studies, 39 (1938), 45-59, Revel, 3 nm, V, 1939, pp. 1-26; Albeck, 
VIII (1943), 85-93, Hershman, Rabbi Isaac ben Sheshet Perfet and His 
Times, New York, 1943, pp. 203-213, Lieberman, Historia Judaica, V, 1943, 
pp. 99-100, J. Q. R., N. S., 36 (1946), 360-364. Lieberman, I’y’pP, Jerusalem, 
1939, p. 77, Herzog, j’-nnjD ma^na nimoon nnyn, in ’ro, 1939, Zeitlin, J. Q. R., 
N. S. 31 (1940), pp. 12 ff., Aptowitzer, O’nmn nnooa onprio, Jerusalem, 
1941, pp. 97-122, Assaf, main mnip^>, in his apy* ’Vnaa, Jerusalem, 1943, 
pp. 28 ff., J. Newman, Semikah, Manchester, 1950, Jacob Katz, p% 16 
(1951), pp. 28-45, Lohse, Die Ordination im Spdtjudentum und in neuen 
Testament, Gdttingen, 1952. 

"* Frumkin, Dopin’ man nn^in, vol. I, 38 ff. 

"* Cf. Isserles to Yoreh Deah, 242.14. For the granting of partial Semikah, 
cf. Azulai, nana nif to *|Di* ’ana, Yoreh Deah, 242, 7-8, and Maimonides, 
Hilkot Sanhedrin, IV.8. 



34 


LAW AND TRADITION IN JUDAISM 


VII. The Principle of Interpretation 

It is a basic concept of Conservative Judaism from its very 
inception, that modifications of ritual and ordinances required 
by new exigencies and contingencies, should transpire through 
due process of Jewish law. 107 It is this fundamental principle that 
has guided the Committee on Jewish law and 'n mrya, will 
continue to direct it in all its opinions, decisions and interpreta¬ 
tions. 

Furthermore, the Committee on Jewish Law, though fully 
sensitive to the intricate and intriguing problems of the present, 
is controlled by a sense of the limitations imposed upon its 
authority and jurisdiction, but is not inhibited by a feeling of 
inadequacy. Consequently, the Committee on Jewish Law 
declines to entertain jurisdiction over certain aspects of Jewish 
family law, 10 * which impinge upon the Jewish community entire, 
out of a decent respect for the opinions of Keneset Yisrael. In 
these matters it counsels caution, 10 * and refuses to rush in where 
angels fear to tread, as the rabbis would say, tonx NT ]113 
naV" 

In our opinion, the bewildering problems of today are capable 
of a solution within the framework of the Jewish legal system. 
These are remedies, potentially speaking, for the Agunah, i. e. 
the forlorn woman, whose husband has disappeared, become 


107 Dr. Schechter made the significant observation: Liberty was always 
given to the great teachers of every generation to make modifications and 
innovations in harmony with the spirit of existing institutions. Hence a 
return to Mosaism would be illegal, pernicious, and indeed impossible. The 
norm as well as the sanction of Judaism is the practice actually in vogue. 
Its consecration is the consecration of general use — or, in other words, of 
Catholic Israel.” See Selected Writings Solomon Schechter, ed. Norman Bent- 
wich, Oxford, 1946, p. 36. 

108 Cf. Responsa of R. Samuel di Medina, to Eben ha-Ezer, no. 10, ins 
D’poiBn nsoai toioVn ^iaai nsoa »nBD3 jnoia ’pa nrn 1 ? nny -ma nmn 1 ? main 
o^ia. Cf. statement of Paulus: A person learned in the law should be familiar 
with the degrees of relationship and affinity, Digest, XXXVIII.10.10 pr. 

109 Cf. the maxim, Abandons cautela non nocet, in Fleta, seu Commentarius 
uris Anglicani, 1.28, 1 (ed. Selden, London, 1647). 

1,0 Baba Metsia 101a, cf. also ibid. 16a, O’lB^ *:b^i 0 ’ibV nans if. 
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demented, or disdainfully defies her demand for a Get-, or the 
childless and hapless widow, whose contemptibly disobliging 
brother-in-law would not undergo Halitsah save for an excessive 
sum. 111 These solutions require exploration, study, and perfection 
in all their technical details. 112 The approval and implementation 
of such proposals are within the jurisdiction of an authority like 
the Palestinian rabbinate" 3 that enjoys the confidence of 
Keneset Yisrael. 

As for the problems that fall within the scope of powers con¬ 
ferred upon it, the Committee on Jewish Law assumes full 
responsibility as far as our Assembly and its constituencies are 
affected. You certainly must know that the Committee has 
been diligent in its duties, for does not the Yerushalmi" 4 assure 
us pi n*a nprn and most of you do acquiesce in the 

performance of its functions which is in strict consistency with 
the spirit of Jewish learning, piety and humanity," 3 tempered 
by a keen sense of the realities of the existing situation." 6 
Nevertheless, we are under no illusions that some of our deci¬ 
sions find no favorable reception with some in our midst. The 
majority of our membership, however, do wish to live under the 
law as it is traditionally conceived, and would heartily subscribe 
to the interpretation of freedom given by R. Joshua ben Levi, 
pDiyw ’o pun p 1*7 jw nnn nnn topn Vk mm^n by nnn 
min ilD^na ." 7 Curiously similar is the utterance by the great 


1,1 Cf. Abraham Yudelovitch, noann an, New York, 1927, pp. 7-105, whc 
deals at great length with the problems of Halitsah through an agent, Jacob 
ibn Habib in a lengthy responsum on idibd Da’!? npipic noa’ lays down some 
fundamental principles on the method of arriving at decisions, cf. Responsa 
of Elijah Mizrahi, no. 47, ed. Jerusalem, 1938, pp. 121-127. 

m Cf. infra, p. 94, note 70. 

1,4 Cf. Y. Nedarim VI.40a, nhni imnioo 'rtnp' pnae> naop na -by na’an 
pah pnap, and Berakot 63a; Aruk, s. v. man and ’Ekah Rabbah 3.2. 

Rosh Hashanah 1.4 (57a), cf. also Y. Shebi'it 1.5, n'air nan ha» 

*j’oa ion;® noa oi’a o”pnnh ibid l’Vy dbdj trinu in. 

“i Rashi explains m^iae>«n (Temurah 15b) as non ntn* min la han® 
onon nh>Dii. 

116 Cf. R. Asher to Baba Kamma III.12, mn»* m*3 ’lxnn mien ’B hy paVn 
man *Ba pin »]ihna inn ninBW p® Va ... jnn. 

“»Abot VI.2, Abot diR. Nathan, ed. Schechter, p. 10, cf. Genesis Rabbah 
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Roman lawyer Cicero, “We, all of us, in short, are in bondage 
to the law in order that we may be free.” Legutn ministri 
magistratus, legutn interpretes indices , legutn denique idcirco otnnes 
servi sumus , ut liberi esse possitnus . II8 

An articulate minority exists in our midst which unconsciously 
overstates present perplexities, and paradoxes. Accordingly, 
they decry many aspects of the ritual as weak and beggarly 
elements in our religious sytem which they would relegate to the 
limbo of oblivion and they rebel against the entangling alliance 
with Jewish traditional law. 119 They seek the free setting up of 
new premises, and the establishment of new categories of logic, II9a 
whereby the yoke of bondage of the law may be considerably 
eased. 130 Their slogan might aptly be described in the language 
of the Yerushalmi, rbniD ’mw mm 0\ 131 

In very truth, in our interpretation of the law, we have no 
vested interests in the heaping up of nnom or chasing after 
m^ip. 133 The determining factor in our decisions is the question 


92.1 and Yoma 72b, cf. also the poetic line pain ’ia D’tnpi nemo hd^d now 
in the Shafrarit to Simbat Torah. 

1x8 Cf. Pro Cluentioy 53, 164. 

1,9 This was the view of the ancient allegorists too, cf. Philo, De Migratione 
Abrahami , 16, 450, cf. Jewish Encyclopedia t 1,631. Allegorical interpretations 
incidentally are very old. Theagenes of Rhegium (flourished about 525 
B. C. E.) already suggested a twofold allegory of Homer. Cf. also I. Heine- 
mann, “Die Wissenschaftliche Allegoristik der Griechen,” in Mnenosyne t 
1949, and his article in ’i^ pm’ idd, Jerusalem, 1948, pp. 46-58. 

119 a 4 ‘Men will often accept the baldest fictions as truths’* says Santayana,, 
“but it is impossible for them to give human meaning to vacuous conceptions,, 
or to grow to love the categories of logic, interweaving their image with the 
actions and emotion of daily life. Religion must spring from the people; it 
must draw its form from tradition and its substance from the natural imagina¬ 
tion and conscience.” Poetry and Religion , p. 80. 

130 In ancient times, it was Paul who said that the Jew is a slave to the Law r 
cf. Galatians 4.9, and 5.1, and Deissmann, Light from the Ancient East , 3rd 
ed., p. 323, note 10. 

U1 Rosh Hashanah I.15d. 

133 Cf. Y. Megillah 1.47, min nan i^*w i^aa Torinbi i^«a on’m no 
pirn D’ansi DnoiD nan i^to pirn pans min nan pm. In a responsum dated 
1836 and written in aitfcm^r Rabbi Solomon Kluger rebuked a certain rabbi 
who permitted a ^D’lip to be written on the Sabbath, and who sent a Jew 
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whether we are preserving genuine Jewish religious values or not. 
Thus we are inclined to be more lenient in our opinion on autopsy, 
or where the principle of WBi mp’B is involved; on the other hand, 
we discern no valid reason to depart from the letter of the 
law with regard to the disinterment of the dead” 3 just to flatter 
the vanity or minister unto the comfort of the living relatives. 
As matters stand we recognize the futility of declaring illegal 
the practice of mixed pews in the synagogues, neither are we 
convinced of the great religious value of the mingling of the 
sexes at religious services in our day. On the other hand, we are 
strongly opposed to the introduction of the organ, and use our 
best endeavors to discourage the practice. Our stand is based 
not merely in obedience to the letter of the law, but because of 
the highly dubious nature of the spiritual returns in exchange for 
the abandonment of a long cherished tradition. We are dis¬ 
inclined to insist upon the strictest interpretation of the prohibi¬ 
tion of marriage during Sefirah, and have not objected in special 
circumstances to the use of Jewish physicians as Mohelim when 
they are properly qualified. Not all questions of law are equally 
as simple, as R. Jose ben Bun realized when he declared, ’Ri^n 
3 Rn n« pr 1 ? pn n« psutf tons 'b pT*n rhjiidp bz inn .” 4 In brief, 
the goal of interpretation is always to preserve the spirit as well 
as the letter of the law. 


more than three parasangs on a horse belonging to a Jew on the Sabbath to a 
p’uc to pray for a sick Jew. Rabbi Kluger insisted that it is permitted to 
violate the Sabbath to cure the sick only yao yn but not dj it 1 , for the rule is 
yap yna nar imn -p^ wn by pamD pn, cf. o"na mnai, Budapest, 1934, 
I, no. 87. 

*** Cf. D'naS nr p Via^a, Yoreh Deah, 263.1 and Meiri to Mo‘ed Katan 25a. 
ed. bv'B nyn pao ’ana, vol. I, 1937, p. 142. For the parallel in Roman Law, 
cf. Fault Sententiae 1.21.1. Ob incursum fluminis uel metum ruinae corpus iam 
perpetuae sepulturae traditum sollemnibus redditis sacrificiis per noctem in 
alium locum transferri potest. 

1,4 Y. Peah I.15d. In Roman law, too, a son is compelled to support his 
father, cf. Digest XXV.3.5.1. For this passage, cf. Albertario, Studi di Diritto 
Romano, I, Milan, 1933, p. 253, and E. Sachers, "Das Recht auf Unterhalt 
in der rdtnischen Familie der Klassischen Zeit,” Festschrift Fritz Schulz, 
I, 310-362 and Taubenschlag, “La yrjpoKOnia dans le droit des papyrus,” 
in Revue Internationale des droits de I’Antiquiti, Brusselles, 1956, pp. 176-177. 
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In conclusion, let us in our deliberations, ever remember, 
despite any sharp cleavages of opinion that may ensue, that we 
are united in the great enterprise of preserving and cultivating 
the precious heritage vouchsafed to us from of old by our divinely 
inspired lawgiver and seers, as we are instructed in an ancient 
sermon: ppDijn moiDR maiDN pa#n*» D’aan nMn M nioiDN ’^ya 
Mn ;i’TnD Mn nnnoD Mm I’rdbd Mn :nmna 

iMn rtnya nmn no 1 ? -jN’n :o-jr non’ kdb ;pm«OD Mm p^Dio 
•?a ’bd poN in« ons pna inn Vk in« nyna uni oVia nM 
rMn D’latn *?a n« oMk na*n arnai ron ina o’Byon (Hagigah 3b). 



CANONS OF INTERPRETATION OF JEWISH LAW* 


To do full justice to a theme so delicate and difficult as this 
would require a great deal more time and thought than I was 
able to give to it just now. Our ancient rabbis too, realized that 
the problem of interpretation should be approached by one who 
has much leisure for they said: “The Torah can be interpreted 
only by those who eat manna.” Naturally, you are under the 
impression that your Committee on Law in ‘answering questions 
that come before it is guided by some principles perhaps un¬ 
avowed, and that its decisions are not due to chance, but that 
certain rules have at least subconsciously directed or controlled 
the conclusions it has arrived at. So far you are right. But there 
are no ready-made formulae by which the committee operates 
and perhaps none can be found. What I am going to say to you 
is merely by way of suggestion in the spirit of those ancient 
scholars who were referred to as D’Dsn ’JE& D’n (presenting 
proposals before the wise). I have launched upon this difficult 
adventure with no intention of exhausting the subject, for did 
not our ethical writers advise us “It is not your duty to complete 
the work.” 

Before approaching the main topic of interest, namely, the 
principles that should guide us in the interpretation of the Jewish 
law we shall embark with your indulgence upon a short cruise 
upon the high seas of our past, for then we shall understand 
better the forces that have determined the character of the tradi¬ 
tions of our sacred Law. For even if history is merely like the 
light on the stern of a ship which illumines the path that has been 
traversed and throws no light upon the course ahead of us, as 
some philosophers maintain, there is still some satisfaction in 
these gloomy days in looking backward as the ship of Judaism 

* An address delivered before the Rabbinical Assembly Convention in 
June 1935 and printed in the Proceedings of the Rabbinical Assembly, V 
(1933-1938), 170-188. 
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is sailing over dark and dangerous waters. Even if it may not 
help us to reach our destination in safety, is it not better than 
travelling entirely in the dark? 

It is always advisable to define the term one employs, and 
perhaps a word about the meaning of Jewish Law may not be 
out of place. Modern students of law are at loggerheads as to 
the correct definition of Law and it would be difficult to dis¬ 
entangle from the mass of suggestions one that would apply to 
ours. I am remined of an anecdote which, though a little irrele¬ 
vant, still may be of some interest. The story is told that a Ger¬ 
man professor and an Englishman were once asked for the 
definition of an empire. When the German savant was ap¬ 
proached he requested three days in which to prepare a proper 
reply. He consulted the catalogue in the libraries and looked up 
a host of references upon the subject and came back with a 
bulky dissertation on the question. The Englishman, however, 
answered curtly: “I can’t tell you Sir, what an empire is, what 
I do know is that we have one.” Similarly we may say, if we 
cannot define law, we know that we possess a legal system. 

European and American law consists of regulations which aim 
at the preservation of order and peace in society and which 
derive their authority from the State. Jewish law, on the other 
hand, seeks to control the whole of man’s life by a system of 
observances, both ritual and ceremonial, of ethical rules and civil 
jurisprudence. In early times, in all societies, religion, law and 
morals were undifferentiated. Thus, as late as the fourth cen¬ 
tury B. C. E. nomos (usually translated “law”) embraced religious 
customs, as well as enacted precepts. “There is no system of 
recorded law, literally from China to Peru,” says Maine , 1 “which, 
when it first emerges into notice is not seen to be entangled with 
religious ritual and observance. The law of the Romans has been 
thought to be that in which the civil and Pontifical jurisprudence 
were earliest and most completely disentangled. Yet the meager 

1 Early Law and Custom, London, 1883, pp. 5-6. Cf. also F. Schulz, Prin¬ 
ciples of Roman Law, Oxford, 1936, pp. 20-21. This view is challenged by 
A. S. Diamond, Primitive Law, London, 1935, pp. 2 ff., cf. also Mitteis, 
Roemisches Privatrecht, Leipzig, 1908, pp. 22 ff. 
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extant fragments of the Twelve Tables of Rome contain rules 
which are plainly religious or ritualistic.” 

A similar development took place in Jewish law. While the 
entire Pentateuch embraced both the ritual as well as the civil 
law, and was regarded as equally divine in origin, the Tannaim 
drew a distinction between the two 1 and took more liberty with 
the civil statutes than with the religious precepts. There were 
also a group of laws which pertained to both classes, such as the 
regulations concerning marriage, the priestly gifts 3 and the Sab¬ 
batical year. These rules were considered essentially as religious 
laws, yet they belonged to civil law as well, inasmuch as they 
involved property rights. 

How does the need for interpretation arise? Laws are neces¬ 
sarily expressed in human language, no matter what their im¬ 
puted origin may be. Since laws do not explain themselves, their 
meaning must be declared by a judge, or court, or some authority 
which has the power to execute or enforce them. The Bible con¬ 
tains a large number of rules of a general nature, often vague and 
ambiguous in meaning. It also contains other laws intended for 
definite and narrowly defined situations. When a specific case 
came up before a judge which was not completely dealt with in 
the Law, then the necessity for interpretation appeared. In the 
Pentateuch several cases are mentioned where interpretation of 
the law was required. In Num. 15.32 it is recorded that a certain 
man was found gathering sticks upon the Sabbath day and he 
was put in ward because it had not been declared what should 
be done to him. The Rabbis 4 explain that Moses did not know 
what kind of death penalty was to be inflicted upon him, as it 
was not clear to Moses how to interpret the verse “those who 

* It seems that at a certain period in Biblical times questions of ritual 
(matters of the Lord) were decided by the priest and Levites, cf. Lev. 10.10-11 
and Ezek. 44.23, whereas civil cases (king’s matters) belong to the province 
of the judges, who were responsible to the king, cf. II Chron. 21.11. This 
matter is quite complicated and deserves a critical investigation. Cf. J. Q. R., 
N. S., XXV, 522-523. 

3 Whether the redemption of the first-born belonged to ritual or civil law 
was discussed by Strashun in his notes to Bekorot 49b. 

4 Sifre, Numbers 114. 
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profane the Sabbath will surely be put to death.” A similar 
problem, it is related, was presented by the blasphemer. 5 

Secondly, the question arose whether the daughters may in¬ 
herit their father’s estate when he died leaving no male issue. 
While undoubtedly there existed a number of rules governing 
succession in early times, there was no provision for this 
specific case. Hence when the daughters of Zelophehad raised 
the question before Moses, he was in doubt as to how to interpret 
the meager legislation on this point. The Rabbis 4 were puzzled 
over the fact that the interpretation of these two laws should 
have escaped Moses, for according to their theory not only were 
general rules but details as well given to Moses on Sinai. 7 Hence 
they were compelled to reconcile the difficulties on other theo¬ 
logical grounds. En passant, it may be mentioned that according 
to the Midrash,* Moses learned only general rules of law on Sinai, 
since his stay there was comparatively short. 

What the canons of interpretation were in historical times is 
nowhere stated in the Scriptures and we are left to conjecture. 
In the administration of law and justice in the Biblical era we 
may take it for granted that where the law was not explicit, the 
judge deferred to custom and precedent* B or decided in accord¬ 
ance with common sense and the notions of right and wrong that 
prevailed at the time. Thus, if Jacob had sued Laban for breach 
of contract for giving him Leah instead of Rachel, the judge 
would have undoubtedly decided that "it is not so done in our 
place, to give the younger before the first born.” 9 Solomon’s 

s Sifra, ed. Weiss, 104, and Sanhedrin 78b, cf. also E. Lambert, La Fonclion 
du droit civil compart, I, Paris, 1903, pp. 231-279 who gives a full discussion 
of the development of early Jewish Law from the standpoint of the student 
of comparative jurisprudence. 

6 Baba Batra 119a and Sifre Numbers, 133. 

i Sifra, Leviticus 25.1, cf. the reading of Maimonides in his Introduction 
to the Commentary on the Mishnah, ed. Hamburger, p. 5. 

* Exodus Rabbah 41.6. 

*• Cf. Baba Kamma 117a, nro pnw tun For precedents in law, cf. e. g., 
Quintilian, V, 2.1 and Inst, of Justinian, 1.2.6, and Jolowicz, “Precedent in 
Greek and Roman Law," Bullettino dell’ Istituto di Diritto Romano, 46 (1939), 
344-384. 

* Gen. 29.26. 
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famous decision in the case of the two women of bad repute, each 
of whom claimed the live child, was rendered in accordance with 
the dictates of practical understanding. 10 

When Jeremiah prophesied that the Temple would be de¬ 
stroyed like that of Shiloh and that the city of Jerusalem would 
be laid waste, he was seized by the priests and the prophets and 
indicted for committing a capital offense. His defenders who 
consisted of the elders of the people cited the precedent of Micah 
who had prophesied similar things during the reign of Hezekiah 
and yet had not been put to death.” 

However, we are not primarily concerned here with the inter¬ 
pretation of the Unwritten Law, which may be compared to the 
decisions of the King’s Council in England. Our problem is 
mainly the interpretation of the Written Law. In post-exilic 
times when the Pentateuch was accepted as the fundamental law 
of the Jewish people, it became the sole object of interpretation, 
just as the Constitution of the United States is the supreme law 
of the land. In one place we read that Ezra the Scribe was the 
interpreter (nsiD),” and the word is perhaps used in that sense 
in the Psalms 13 where we read: “But unto the wicked God saith: 
What hast thou to do to declare ("I9P 1 ?) my statutes.” Similarly, 
the Rabbis explain this verse wherein they found an allusion 
to Doeg.‘« In chapter 8 in the Book of Nehemiah we learn that 
Ezra had convoked an assembly of the Jews on the New Year’s 
Day for a public reading of the Law. We are then informed that 
they read in the book of the Law of God with an interpretation 
and set forth the meaning and caused them to understand the 
reading. The word tm£>D IS refers to an analysis of the law, i. e., 
Ezra supplemented with further details those rules which were 

10 1 Kings 3.16 If. cf. also Meiri to Yebamot, ed. Albeck, p. 78, note 12. 

“ Jer. 26.7 ff. 

12 Ezra 7.11. 

« Ps. 50.16. 

*< Cf. Sanhedrin 104b, as well as 99b and Ginzberg, Legends of the Jews, 
IV, 75, 84. 

,s Cf. Berliner, Targutn Onkelos, II, 1884, pp. 74-76. Cf. H. H. Schaeder, 
Ezra, der Schreiber, Tuebingen, 1930, p. 53, who defends the traditional view 
of moo. 
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very briefly formulated in the Pentateuch. On the other hand, 
*?3V Din 16 alludes to the historical exposition of the laws which 
were interwoven with the records of Israel’s history. In still 
another passage 17 we read that Ezra had set his heart to inter¬ 
pret (ent 1 ?) the Law of God. It is undoubtedly this verse that 
suggested to the Tannaim the use of the late Biblical word 
“Midrash” for the legal interpretation of Scriptures. 

II 

When we arrive at the Tannaitic period we note far reaching 
transformations in Jewish law that had taken place since Biblical 
times. We are not always able to trace this development for 
there are gaps in the sources. What we do know is that the change 
in social and economic conditions, the development of ethical no¬ 
tions and the growth of religious ideas have combined to produce 
many alterations in the Law. One of the chief factors in bringing 
about the adaptation of law to life was interpretation. In order 
to understand the hermeneutical rules of the Rabbis and the 
principles which influenced them in interpreting the Law, it is 
necessary to comprehend what ideas they entertained concerning 
the origin, the nature and purpose of the Law. According to 
them, the entire Pentateuch was verbally inspired 1 ® and the 
Written Law was supplemented by oral communications which 
supplied the details for the general rules in the revealed Torah. 
These explanatory details were known as WITB 19 in contradis¬ 
tinction to genuine interpretation which was called amD. The 
consequences of such a conception were that the Law was im¬ 
mutable and that none of its rules could be abrogated or amended. 


«* Cf. also Neh. 8.13. 

17 Ezra 7.10. Cf. also Artur Weiser, Glaube und Geschichte im AUen Testament , 
Stuttgart, 1931, pp. 35-41, who gives a fine discussion of the historization of 
the Hebrew cult and law. 

18 Baba Batra 15a, Sanhedrin 100b, Genesis Rabbah, 8.7 and Moore, 
Judaism , I, 239, and Bonsirven, Le Judaisme Palestinien t I, Paris, 1935, 
p. 259. 

19 Cf. Hullin 61a, Sanhedrin 87a, 88b, and Maimonides, Introduction to 
his Commentary on the Mishnah. 
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Only in case of an emergency could a law be temporarily sus¬ 
pended as was done by Elijah, and then only in order to further 
the observance of the law. 20 Otherwise the general rule obtained 
that the court had no right to make provisions that would under 
certain circumstances, in effect, make null and void a Biblical 
law. 21 

In the time of Philo there appeared a wave of antinomianism 
among the Hellenistic Jews. This was a logical consequence of 
the system of allegorical interpretation which was current among 
them. It is possible that some Jewish Gnostic sects were also 
imbued with these ideas. The hostility to the Law was most 
pronounced, however, in some early Christian sects, and we find 
Paul most violent in his opposition to the Jewish legal frame¬ 
work. Some faint echoes of these schismatic opinions are to be 
recognized in a number of Aggadic sayings, 22 such as, e. g., that 
the commandments will be abolished in the time to come, or that 
merely the festivals or sacrifices will be abrogated in the future 
era. But there is no doubt that these views were repudiated by 
the Rabbis, and by no means did this conception ever represent 
the majority opinion of the synagogue. 

Secondly, the Rabbis held that the Law was complete in itself. 
This notion finds expression in a number of Aggadic utterances. 
One beautiful legend has it that when Moses ascended to heaven 
he was introduced to R. Akiba who was deriving innumerable 
rules from each jot and tittle of the Torah 22 * in the name of Moses. 

20 Yebamot 90b. 

ai This is the view of Rabbah to which R. Hisda was opposed, cf. Yebamot 
89b and t, 102. Bet Din is not to be taken literally, as the official 

Bet Din lost its authority after the time of R. Judah II, see Ginzberg, Jewish 
Encyclopedia , 1,114-115. For the post-Talmudic statement that the sages have 
power to abolish a Biblical precept, cf. Tosafot, Yebamot 89b, s. v. )VD t 
Gittin 55a, s . v . and nbnan nwo, o'pDicn *bbo, no. 195. ’dh^d t, 295, and 
□0 ’bok »0nn to Alfasi on Shabbat, 10b. For the phrase Tipy^ (to abolish), 
cf. M. Pesabim, VI.2. 

M Cf. Ginzberg, Jewish Encyclopedia , I, 630-632; Schechter, Some Aspects 
of Rabbinic Theology , p. 4, and Chaj'es, owaan min, chapter o^iy npm; Apto- 
witzer, Parteipolitik f 116—123; Marmorstein, R . E. /., 87; 203-205; Aptowitzer, 
loc. cit. t 88; 48-50; Abrahams, Pharisaism and the Gospels , Second Series, p. 126. 

32a Cf. Gaster, The Tittled Bible , London, 1929. 
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In another passage it is asserted that any point of law that might 
ever form a subject for discussion between teacher and disciple 
has already been revealed beforehand to Moses on Sinai.* 3 We 
may not infer from these remarks that Moses was familiar not 
only with the penetrating remarks of the D’UD no, but also with 
the subtle distinctions of the "]'tp and fo. It is a rather poetic 
way of expressing their conception that the Law was revealed 
in all its ramifications to Moses. Similarly, many legal philoso¬ 
phers who belong to the analytical school of jurisprudence main¬ 
tain that enacted or statutory law is complete and perfect and 
that all interpretation is merely the logical and mechanical 
application of pre-existing rules. 

One of the great difficulties that confronted the Tannaim when 
they came to adapt the law to the needs of their day was the 
paucity of Biblical texts that were available for interpretation. 
This deficiency they made up by devising a number of her¬ 
meneutical rules. A list of such principles current in his day 
was first formulated by Hillel and is known as the seven rules 
of Hillel. These were expanded into thirteen by R. Ishmael and 
amplified into thirty-two by R. Eliezer ben R. Jose ha-Galili. In 
addition to these official formulations a vast number of other 
rules existed.* 3 * Some of these were grounded in logical reasoning, 
while many of them were arbitrary and even illogical. They had 
their basis in the conception that the Pentateuch was literally 
inspired, hence there were no superfluous words in the Divine 
Law. Even R. Ishmael’s statement that the Torah speaks in 
the language of man* 4 was merely a protest against the excessive 


*3 Cf. Boaz Cohen, Konteros Ha-Teshubot, p. 23, note 2, and ‘Erubin 21b, 
as well as the reading of Moses di Trani, idd nnp, ed. Warsaw, 1902, p. 17b, 
note also that R. Yannai’s statement (Y. Sanhedrin, IV.22a) that the decision 
on every future case of law was not revealed even to Moses; since the Halakah 
could be interpreted in forty-nine different ways, it was to be decided by the 
majority. Cf. Bacher, Agada der Pal. Antoraer, I, 40, note 5, and Ginzberg, 
Legends of the Jews, VI, 284. 

’J* The Malbim in the introduction to his commentary on Leviticus entitled 
irwn nV’N assembled a list of 613 hermeneutical rules, needless to say the 
number is arbitrary. 

2 * Berakot 31b, cf. also Heinemann, Altjuedische Allegoristik, Breslau, 1935, 
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interpretation of the infinitive absolute, for he too believed that 
there was no redundancy in Scripture. 

While the Rabbis held that the Biblical legislation was of 
celestial origin, they were not unconscious of the fact that much 
of Israel’s laws were also the product of human wisdom 15 which 
they designated as nupn. Thus it is of great significance to note 
that not only did the Tannaim institute ordinances, but even 
Moses 26 and the later Prophets were held responsible for such 
innovations. Similarly, the Rabbis realized that an important 
part of the law was the result of a spontaneous growth to which 
they gave their official sanction, i. e., the crimD 27 . 

The Rabbis of the Talmud were not narrow-minded legalists, 
as some bigoted Christian theologians 274 of the last century 
believed, but men endowed with vision, common sense, tact and 
intuition. They looked upon the Law as an instrument which 
helped men to fulfill the Divine Will and to attain to physical 
and spiritual happiness. ("|^ 3D” |yo^, “That it may be well 
with thee,” as Scripture has it.) 

Thus their interpretation was greatly affected by considera¬ 
tions as to the purpose and aim of the Law. Inasmuch as the 
Torah was to them in the words of Ezekiel “statutes of life,” 2 * 

p. 74, note 11. Similarly, Philo held that there were no superfluous words in 
the Pentateuch, cf. Schuerer, Geschichte, III, 4th ed., p. 700, note 16. 

25 Cf. the remark in Ketubot, 22a, “Why quote scripture, it is common- 
sense,” M’D mao Nip 'V hdV. Dr. Johnson said that “Law is the last result of 
human wisdom acting upon human experience for the benefit of the public,” 
quoted by Pound in Law and Morals, 1926, p. 10, note 24. 

* Cf. Ta'anit 27b, where a nipn is ascribed to God Himself. 

” It is interesting to note that nupn and ouniD are grouped together by 
Maimonides (in his Introduction to the Commentary on the Mishnah in direct 
opposition to the Talmud where the two are sharply distinguished. Perhaps 
he was influenced by the Greek writers. “It is significant,” says Pound, 
“that Greek thinkers always couple custom and enactment, things which 
today we contrast.” (An Introduction to the Philosophy of Law, p. 25). 

,n Thus Schuerer, in spite of his huge erudition, possessed a thoroughly 
distorted view of the essence and spirit of rabbinic Judaism. Unfortunately 
this is not the only instance where vast learning does not lead to understanding, 
not to mention sympathy. 

*»Ezek. 33.15. 
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it was natural that they found means of interpreting the Law 
in such a way as to permit one to wage war on the Sabbath in 
self-defense. They also evolved the principle that human life 
takes precedence over the observance of the Sabbath. Except in 
the case of the three cardinal sins, the Jew was never required 
to give up his life for the sake of religious precept. In this con¬ 
nection it should be mentioned that the Tannaim took into 
consideration the reason for the law and were swayed by it in 
their decisions. Thus we are told that R. Simon studied the 
reasons for the law.* 9 

The Rabbis did not ignore the realities of life, nor the social 
needs of the time by imposing too grievous a burden upon the 
people. A number of their observations betray a vast deal of 
psychological insight. Thus they remark that we may not make 
the law irksome. 1 ® Neither is it advisable to expect at all times 
the fulfillment of each law in its minutiae for the Torah was not 
given to angels, 31 and in special cases where it is known before¬ 
hand that the enforcement of a particular rite is impractical, it is 
the better part of discretion to wink at its non-observance. 3 * 
They paid due regard to the fact that certain rules became 
obsolete and were no longer observed. Several passages may be 
cited to illustrate this point. They say that the law is super¬ 
seded by custom 33 and elsewhere they assert: nan kdj? ’«d nn piD, 
“Go out and notice the practice among the people.” 34 In another 
passage we read: “If Elijah will come and say it is permitted to 
perform the ceremony of nx’^n with a shoe we hearken unto him; 


*» Kiddushin 68b. According to a late chronicle the reasons for the Law 
were all given on Sinai, cf. Neubauer, Mediaeval Jewish Chronicles, I, 164. 
They were taught by Solomon, cf. ‘Erubin 21b, Pesabim 119a and Sanhedrin 
102a and Gruenhut, o'Bip’Vn ido, IV,45b, cf. also Wohlgemuth, Das juedisehe 
Religionsgesetz in juedischer Beleuchtung, I, 49 ff., and II, 34 ff. 

*• Cf. Ta'anit 14b, Y. Ta'anit 1.7 and Tosefta Sotah XV.10. 

31 Kiddushin 54a. 

** Tosefta Sotah XV.10 and parallel passages. According to the ntry, this 
applies only to laws derived only by interpretation from Scripture, but not to 
those explicitly mentioned, cf. R. Asher to Betsah, IV.2. 

** Y. Baba Metsia VII.l. 

3 < Berakot 45a. 
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that it is not allowed to do so with a sandal, then we do not 
listen to him, because it is a general practice to employ the 
latter.” 33 

Already in early Tannaitic times we find that the two great 
schools of Shammai and Hillel were divided over the method of 
interpretation. The former as a general rule construed the Law 
strictly, whereas the latter adopted a liberal interpretation. In 
modern times it has been shown that some of the divergencies in 
their method of interpretation can be traced to the differences in 
the social and economic status of the members of the two schools. 
In a discussion between R. Ishmael and R. Eleazar ben Azariah 
concerning the question whether the law about the Sabbatical 
year is in force in Ammon and Moab, the former said to the 
latter “the burden of proof is upon you for you put a strict con¬ 
struction upon the law.” 36 Later on a compromise view was 
suggested by R. Joshua ben Korfiah, namely, that in cases of 
Biblical law we follow the more rigorous interpretation, but in 
rabbinical rules the lenient view should be adopted. This 
opinion became one of the guiding principles of the Amoraim 
in deciding law. 37 

The Rabbis were aware of the importance of heeding the 
consequences of their decisions, for they often remark that one 
should not always promulgate a decision merely on the basis of 
a purely theoretical study of a legal question. 3 ® They insisted 
that only decisions that were handed down in connection with 
an actual case should constitute practical law. 39 

When the Rabbis instituted new ordinances, such as nupn or 


» Yebamot 102a. 

3 ‘ Yadaim IV.2. 

37 Abodah Zarah 7a; M. ‘Eduyot, 1.5 and Y. Gittin 1.2, cf. j*n on ’ddVk 
to Rosh Hashanah 944 and the statement of Samuel concerning the practice 
in regard to the laws of mourning in Mo'ed Katan 18b; cf. also J. Q. R., N. S. 
XXVI, p. 71, note 9. In opposition to the view that it is perferable to point 
out the more lenient opinion (cf. IJullin 58a and Niddah 61b) the later author¬ 
ities invoked a blessing on the one who adopted the more stringent practice, 
cf. Tur Yoreh De'ah, 65 end. 

*• Betsah 28b, Baba Kamma 30b. 

M Boaz Cohen, Mishnah and Tosefta, Part I, p. 36. 
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Jimi, it was mostly with the aim to promote the observance of 
the Law, or as they put it to make a fence around the Torah. 
It was a fundamental principle with them that the continuity of 
Jewish Law must be maintained. Very often when they were at 
a loss to find a verse that lent itself to their interpretation, they 
would requisition some passage of Scripture which they were 
fully aware had not the slightest bearing upon the subject. This 
exegesis they characterized as nodddn. 4 ® For the same reason 
when they ordained new rules it was always in the spirit of 
Biblical tradition/ 1 

In order to give stability, certainty and authority to the Law, 
they evolved the principle that one court could not annul the 
decisions of another, unless it was superior to its predecessor 
both in numbers and in learning/* This was the way at least this 
statement was understood by the Amoraim and their successors. 
Theoretically such a principle would have put an end to all de¬ 
velopment of Jewish Law, especially since the conception that 
del Vecchio 43 so aptly termed “the myth of an ideal past” was 
prevalent, that the further back we go into antiquity, the greater 
are the scholars, and as we approach our own times learning pro¬ 
gressively declines. As R. Jobanan quaintly puts it “If the heart 
of the early authorities was as wide as the vestibule of the 
Temple, ours is as narrow as the eye of a fine needle/ 4 Upon a 
great many later scholars such a view had the effect of stifling 
creative effort in the interpretation of the Law. In short, it 


40 Cf. Guttmann, Asmakta, Breslau, 1924. 

41 Pesaljim 30b, c. Elijah Galipapa, lD’^K T, ]lp’n 92, who remarks that the 
principle (]ip’n tuvnnn pm pp«m ^ 3 ) applies only to the ordinances of the 
Tannaim, and not to those of the Amoraim. 

41 ‘Eduyot 1.5, and my Mishnah and Tosefla, I, p. 18, note 90. 

43 The formal Bases of Law, New York, 1921, pp. 289-290. “The habit of 
looking upon the past as the seal of truth has long ruled. The result of this 
habit was that the new findings of justice were almost always announced as 
confirmations or restorations of law formerly upheld, but later somehow 
abrogated)”, loc. cit., p. 290, cf. also Megillah 3a “they were forgotten and 
later reintroduced.” 

44 ‘Erubin 53a. For the theory of degeneration, cf. Taylor, Primitive 
Culture and Briffault, Rational Evolution, New York, 1930, pp. 2-3. 
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introduced the attitude of “I am unworthy. ”« This was partly 
counteracted by the Geonic principle that the practice is in 
accordance with the later authorities. 46 


Ill 

In post-Talmudic times the problem of interpretation as¬ 
sumed an entirely different aspect. For what the Bible was to the 
Tannaim and the Mishnah to the Amoraim, the Talmud became 
to the Geonim and their successors. It was the Geonim who by 
virtue of their prestige established the preeminence of the 
Talmud in every matter affecting law and ritual. Henceforth 
the Talmud became the indisputable authority in Jewish life 47 
and was never challenged, except by the Karaites. The herme¬ 
neutical rules developed by the Tannaim and sparingly used 
by the Amoraim fell entirely into desuetude now, for the Talmud 
offered a vast amount of legal materials upon which the scholars 
could work. 

With the completion of the Talmud, Jewish law reached its 
maturity. While the gulf between Biblical and Tannaitic legisla¬ 
tion is enormous and the discrepancies in roVn between the 
Tannaim and the Amoraim are many and significant, the 
departures of the Geonim and their nupn and interpretations are, 
comparatively speaking, slight in importance. We do not mean 
to imply that the redaction of the Talmud arrested the develop¬ 
ment of Jewish law; by no means, but rather that the Talmud 
by the fullness of its legislation and by the importance of its 
own adjustments of Palestinian Law to Babylonian conditions 
has slowed down the pace of development of Jewish law and 
largely determined its distinguishing characteristics. 

Following in the footsteps of the Geonim, Abraham ibn Daud, 

45 For ’Klo *pk, cf. Baba Batra 165b. This phrase, however, is becoming in 
the mouth of the Cantor when he chants the vyoo uyn *un. 

** Cf. Konetros Ha-Teshubot, pp. 28-29. 

« 7 For the authority of the Talmud, cf. Konetros Ha-Teshubot, pp. 17- 
26. 
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Maimonides, R. Asher, R. Solomon Luria and Elijah Vilna 4 * 
confirmed the primacy of Talmudic authority. The purpose of 
codification of the Law was largely a matter of expediency. The 
Talmud, itself being no code, did not contain any systematic 
arrangement of the ro^n and even the greatest of scholars some¬ 
times had difficulty in finding the Law. In addition, the codes 
embodied some innovations in the way of local custom in con¬ 
formity with current practice. In theory, the codifiers were 
merely expounders of Talmudic law, but not ultimate authorities 
in themselves. Thus R. Asher rebukes certain scholars who 
decided questions of Law solely upon the basis of the Mishneh 
Torah of Maimonides without recourse to the Talmud. As a 
matter of fact, many codifiers were accepted as actual authorities 
in their respective countries, whereas some of the greater halakists 
enjoyed this recognition even beyond the borders of the land of 
their abode. Not only in Egypt, but even in Syria, Yemen, 
Persia and the Island of Rhodes did scholars strictly adhere to 
the Mishneh Torah in giving decisions on Jewish law. 49 At a 
later period, the Shulhan Aruk, contrary to the intent of its 
author, and after considerable opposition on the part of a great 
many scholars, was ultimately established as a firm authority 
after it had been brought into conformity with Polish custom 
by the glosses of R. Moses Isserles. R. Zewi Hirsh Eisenstadt 5 ® 
remarks that although R. Samuel Edels once objected to deciding 
according to the Shulhan Aruk, it is proper to do so now, inas¬ 
much as it is supplemented by the commentaries of the "|*», 
t*D and the oman po. 

48 Cf. Ginzberg, Students, Saints and Scholars, p. 277, note 40, Yatzkan, 
Rabenu Eliyahu mi-Vilna, p. 101. 

49 R. Joseph Karo was asked whether it was permissible to compel a com¬ 
munity which had accepted Maimonides as an authority to follow the deci¬ 
sions of the or other later rabbis. To this he replied that Maimonides was 
the greatest of the codifiers and that the communities in Palestine, Arabia 
and Northern Africa were guided by his code frsn npstt, no. 32). R. Moses 
Benveniste received a letter from a scholar in Safed in 1653 who speaks of a 
large city with many scholars who accepted the Yad as their authority from 
time immemorial, cf. iwd ’3D, 1.4. 

50 Yoreh Deah, 242, 14. 
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It was a cheap intellectual pastime of the Reformists of the 
nineteenth century to rail at the Shulfyan Aruk which they 
accused of straightjacketing Jewish life. This is far from being 
true, for the commentators allowed themselves considerable 
freedom in interpretation. Neither would the Shulfyan Aruk ever 
have enjoyed the prestige it did, had it not been for the fact that 
it did answer the needs of the time. Codification of the Law does 
not check development, it merely conceals it. Looking at the 
matter historically, we must admit that the Shulfran Aruk with 
all its deficiencies is a remarkable handbook of Jewish law and 
as the work of one of the greatest Talmudists of all time it should 
carry all the weight that is commensurate with such an illustrious 
authority. 

In the Middle Ages there was undoubtedly a tremendous 
reverence for the book per se to which undue authority was 
ascribed regardless of its author, and a host of customs and rites 
mentioned even in non-legal sources received the sanction of 
great authorities. Thus an inquiry was addressed to R. David 
ibn Zimra as to the origin of the custom to take off the tefillin 
before Musaf on Rosh IJodesh. The learned rabbi replied that 
he found no reference to this custom in the Talmud or in the 
codes available to him, but that it was mentioned in nip^K "ibd. 
Accordingly, he followed the custom ever since he noticed it in 
that book. He then goes on to say that Elkanah is worthy 
that we take off our tefillin for his sake a quarter of an hour 
earlier. 51 

The Rabbis had to contend with many laws that were fast 
becoming obsolete. Of particular interest is the fact that Enoch 
ben Judah, a Bavarian rabbi of the seventeenth century, deplored 
the disregard of the prohibition of shaving in his country by the 
young men who justified it on the ground that it is permitted for 
unmarried men to remove their beard with a razor. The pious 
rabbi in his endeavor to put a stop to this flagrant violation of 


** Responsa, Leghorn, 1652, no. 80. For Ibn Zimra’s attitude towards the 
question of authority in Jewish Law, cf. Zimmels in the Bericht des Juedisch- 
theologischen Seminars, Breslau, 1932, pp. 28-38. 
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Biblical law, issued an order forbidding any one guilty of this 
misdemeanor to be called up to the Torah. 5 ’ 

How the change in the environment 55 affected the Rabbis’ 
interpretation of the Law may be illustrated by the following. 
According to the Mishnah, it is prohibited to derive any benefit 
from wine of Gentiles because it is presumed that it had been 
used for libation in idolatrous worship. Rashi 54 on the authority 
of the Geonim permitted one to derive benefit from all wine of 
Gentiles on the ground that libation is not a Christian practice, 
and moreover, they were not considered as idolaters. Maimon- 
ides took a similar stand in regard to the Muslims. 55 

When a new problem arose for which there was no precedent, 
the Rabbis sought to interpret the Law by means of analogy or 
derive it by logical reasoning from pre-existing rules. A case in 
point is a question 56 that came up before R. Shneor Zalman, 
rabbi in Goldingen, Kurland in 1876. A man convicted of 
larcency was sentenced to imprisonment in Siberia. Thereupon 
the wife demanded a divorce, but the husband refused to grant 
it. The rabbi held that it was permitted to compel the husband 
to grant a bill of divorce on four grounds, for his imprisonment 
would entail non-support, forced absence from his home, failure 
to perform his marital duties and finally, inasmuch as he was 
guilty of moral turpitude, he was in a legal sense worse than an 
apostate. In Russia under the old regime, where rabbinical 


41 onwa n’vtn, Frankfurt 1708, p. 27b, cf. also nawn ’nnr to nyn pa, 42, 
5, note 18. 

43 Often the expression “and now (iOTKn) it is permitted” is used to imply 
that different conditions are prevailing, cf. for example, Rosh Hashana 27a 
and Yoreh Deah, 159. Many other such passages were collected by I. Loew 
in H. U. C. A., XI, 1936, pp. 193-206. In Roman Law, too, the phrase Hodie, 
“today, nowadays”, is found in the Digest and the Institutes to characterize 
some of Justinian’s innovations, cf. Berger, Encyclopedic Dictionary of Roman 
Law, 1953, p. 487. 

44 Cf. Tosafot, Abodah Zarah, 57b, s. v. ’pioaV and also 2a, s. v. hdk. Cf. 
also the references in »*«n maitm, New York, 1943, p. 392. 

44 Cf. Forbidden Foods, XI, 7 and his responsa, ed. Freimann, p. 350. 

4< This Responsum is printed in Israel Salanter’s pa, Warsaw, 1883, 
pp. 90-92. 
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jurisdiction in religious matters was recognized, the divorce 
could be granted as a forced Get.* 7 

In the responsa, two principal methods of interpretation are 
represented. The historical method consists of the rabbi’s finding 
the Law in the Talmud and tracing it throughout the o’pDiB. Or 
vice versa, he discusses first the explanations of the later O’pDlB 
and gradually goes back to the Talmud. A most remarkable his¬ 
torical presentation of the details of Jewish law is given by Karo 
in his commentary on the Tur. 

The analytical method of interpretation found in the responsa 
constitutes the presentation of a detailed analysis of the general 
question raised by the inquiry before discussing the particular 
point at issue. 

A number of compilations entitled O’pDisn ’^B 5 ® contain 
precise definitions of legal terminology and deal with the prin¬ 
ciples of interpretation followed by the codifiers. Several of the 
most important rules only can be enumerated here. Thus R. 
Joseph Kolon asserts that we may not derive any laws by an 
independent interpretation of Scripture. 59 In case of conflicting 
views there were more or less accepted standards as to the relative 
importance of the various authorities. Thus the opinion of the 
Tosafists carried more weight than that of Maimonides. In 
general, the Law was decided upon in accordance with the con¬ 
sensus of opinion of the authorities (o’pDlBn riDBDn). Karo in¬ 
forms us that in his compilation he considered Alfasi, Maimonides 
and R. Asher as the standard authorities and generally accepted 
as final any decision upon which two of the triumvirate agreed. 
This procedure was however, criticized by R. Solomon Luria who 
maintained that the views of a preponderant number of scholars 
were weightier than the opinion of the two. 

S7 M. Gittin IX.8; cf. Juster, Les Juifs dans VEmpire Romain, II, 57, note 5. 

** Some of the more important are the D'VVo at the end of Moses Ibn Habib’s 
bwd dj, Benveniste’s nVnin nwo, Malachi Cohen’s 'onVd t, Lampronti’s 
prrc* ino, Azulai’s ]I1K tj>\ Elijah Hazan’s nV nimVyn, Palagi’s D”nn Vo and 
Medini’s ion no. Cf. also Jellinek, Q’VVon cnejip, Vienna, 1878, and Bruell, 
Jahrbuecher, IV (1879), 189-192. 

*» Responsa 139, ed. Venice, 1519, p. 153a, cf. ’OkVd t, no. 144. 
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IV 

What principles should guide us in interpreting Jewish Law 
today? Interpreting law presupposes a mental picture of what 
we are doing and why we are doing it. What is it that we do 
when we interpret law? To what authorities do we turn for guid¬ 
ance? To what extent are we influenced by them?; and in case of 
conflicting opinions how do we choose between them? Shall we 
be consistent in our principles? What shall be the nature of our 
interpretation? Shall it be supple or inflexible, liberal or literal, 
lenient or severe? 

In order to answer these questions we need some philosophical 
thinking about Jewish law. For the analysis of the process of 
interpretation involves an exposition of the origin, nature, 
development and aim of law. These are problems in philosophy. 

It is a fundamental doctrine of Judaism that our Law is 
divinely revealed. 60 For us the scriptural law is the expression of 
the divine thought and purpose. To quote a modern religious 
thinker, 61 “Without pretending to define inspiration or determine 
the mystery of its operation, we may, I suppose, say what we 
mean is an influence which gave to those who received it a 
unique and extraordinary spiritual insight, enabling them 
thereby, without superseding or suppressing the human faculties, 
but rather using them as its instruments to declare in different 
degrees, and in accordance with the needs or circumstances of 
particular ages, or particular occasions, the mind and purpose of 
God.” 

Ours is an age primarily interested in historical research and 

*• Ginzberg first called attention to a most remarkable passage which is 
unique in Jewish literature by an unknown chronicler to the effect that Moses 
used literary sources for the historical part of the Pentateuch. Cf. Legends, 
VI, 48. 

tl Driver, Sermons on the Old Testament, New York, 1893, pp. 146-147. 
Spinoza, too, observes: "Men were filled with the spirit of God, means that 
the prophets were endowed with a peculiar and extraordinary power, and 
devoted themselves to piety with especial constancy... and that the law 
which shows His mind and thought is called His spirit.” Cf. Theologico • 
Political Treatise, chap. I, New York, Dover Publications, 1951, p. 24. 
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comparative studies in which the investigation of the origin of 
institutions and laws plays a dominant role. Despite the fact 
that parallels to many rites and customs prescribed in Scripture 
may be found among other peoples, 6 * we must not lose sight of the 
fact that the Biblical ceremonies and laws have been transformed 
by the inspired writers and endowed with such great spiritual 
meaning that they cannot but evoke in us feelings of veneration. 
"Human beings being what they are,” says Balfour, 63 “no moral 
code can be effective which does not inspire in those who are 
asked to obey it, emotions of reverence, and that practically the 
capacity of any code to excite this or any other elevated emotion 
cannot be wholly independent of the origin from which those who 
accept that code suppose it to emanate.” 

When we say that scriptural law is eternal and immutable we 
do not imply that it is something fixed and settled and not subject 
to change or development. 64 It means that we cannot attempt 
deliberately to set up law or to promulgate new rules that cannot 
be derived from traditional law. 6s It is true, as was previously 
mentioned, that the Rabbis themselves instituted new ordinances 
and gave approval to certain customs that arose spontaneously 
among the people, but in no event would they allow an abroga¬ 
tion of Biblical law. 

In a certain sense it is important to understand the goal of the 
Law. Law functions for the purpose of attaining certain ends. 
The aim of Jewish law is, as our ancients taught us, a means 
whereby the individual obtains physical and spiritual happiness. 
At the same time we recognize too that Jewish law has been the 


63 As was already noticed by Maimonides who in general anticipated the 
results of modem research in comparative religion, cf. Moreh Nebukim, III, 
33. This fact did not escape the attention of Robertson Smith, cf. Religion 
of the Semites, London, 1914, p. 343. Maimonides in turn was most likely influ¬ 
enced by Al-Beruni who made copious comparisons between the customs of 
different religions. Cf. M. Sanhedrin VII.3, iron n« ]’i’no l’n j’nron niso 
nwy nw^Drw yna *i”oa, and the Talmud, remarks, loc. cit. 52b, a’nai jra 
Jinw np in”J*D k 1 ? Hn’nina »|*’o, cf. Tosafot, Abodah Zarah 11a, s. v. ’Hi. 

*•> Foundations of Belief, London, 1895, p. 13. 

*« Ginzberg, Students, Scholars and Saints, p. 105. 

4s Cf. Moreh Nebukim, 111.41. 
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most conspicuous and efficient instrument for the preservation of 
Jewish society. 

There is no need to labor the point that there is a widespread 
disregard of Jewish law in our country today, and what is even 
worse, there is a marked disrespect for our traditional rites and 
customs. The main problem that confronts us is: What should we 
do about it? There is one group who holds that all departures 
are dangerous, as that great Hungarian rabbi, Rabbi Moses 
Schreiber gracefully expressed it, “Innovations are Biblically 
forbidden.” 66 They are content to believe that somehow matters 
will right themselves as they did in the past. This policy of 
laissez faire is not shared by another minority group who is 
convinced that the problems we must solve today are incom¬ 
parably greater than those we had to contend with in the past. 
The solution of our problems due to changed intellectual temper, 
economic environment and social conditions is not to be attained 
by the slow and inadequate method of interpretation, which at 
best can only patch the fabric here and there. “What good are 
the Rabbis,” averred some ancient skeptics, “they never per¬ 
mitted ravens, nor prohibited doves.” 67 Accordingly, there must 
be a free setting up of new premises; and laws that do not meet 
with current approval should be declared null and void. In short, 
the problems must be met by pruning and pruning unsparingly 
all the dead branches of the tree of Judaism. 

Then there is a third group who, I venture to believe, con¬ 
stitutes the majority. Fully cognizant of the sore plight of 
Jewish rites and ceremonies, this group maintains that not only is 
legislation contrary to Jewish tradition, but it is a perilous 
adventure. It clings to the time-honored method of interpreta¬ 
tion. Frankly speaking, I am convinced that only through 
creative interpretation shall we be able to solve our present-day 
problems in the spirit of the great exponents of historical Juda¬ 
ism, such as Frankel, Graetz and Schechter. 

What do we mean by interpretation? In modern times jurists 
have evolved many theories concerning the nature and function 

66 minn p iidh tnn. A play on inn meaning new grain and also innovations. 

67 Sanhedrin 101a. 
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of interpretation, 6 * but these need not detain us here. Suffice it 
to say that our chief difficulty today is not that the Law is 
vague and ambiguous and that its meaning must be determined. 
On the contrary, in many cases the Law is quite definite and 
precise, but is out of harmony with modern life. 

Before stating the principles that should guide us in inter¬ 
preting law, we wish to set forth what are the ends we seek. For 
there is no wisdom in the choice of a path, unless we know 
whither the road leads. Our aim is to preserve as much as possible 
of the genuine Jewish law and custom as is compatible with 
modem conditions. The character of Jewish law and tradition 
as embodied in the Shulfyan Aruk was well suited to the needs of 
the Jews who dwelled in the small towns of the ghetto, shut off 
from every intellectual and social intercourse with the outside 
world and engaged in petty business. The sudden influx of 
millions of Jews within a comparatively short time into an 
environment where they mixed freely with non-Jews, partook of 
modern education, became residents of large cities, has had a 
devastating effect upon Jewish observance. These are facts with 
which we must reckon, if we wish to rehabilitate traditional 
Judaism. 

As guiding principles we must recognize: 

1. The indisputable authority of the Talmud 69 and the binding 
character of the Codes. 

M Cf. Vinogradoff, Common Sense in Law, pp. 122-127, and Allen, Law in 
the Making, Oxford, 1927, pp. 61-103, and especially, F. Geny, Mithode 
d’InterprStation, et Sources en Droit Privi Positif, vols. I—II, Paris, 1919. 

** There are a few cases where the scholars consciously deviated from the 
Talmud. Thus, e. g., R. Hai decided contrary to Nedarim 27b that KnJDDK 
is invalid (cf. Konteros ha-Teshubot, p. 19, note 5). Perhaps he did so because 
this treatise was redacted in Pumbeditha and consequently it enjoyed less 
authority than those who came from Sura, cf. Rabinowitz in Yerushalaim, 
ed. Luncz, X, 1914, pp. 252-253. Similarly, it is stated in ynr hk, I, 88 , that 
it is our custom to read on fast days which is not in accordance with the 
Talmud. Karo in his Responsa np3K, no. 28 explained this deviation on 
the ground that a little more liberty is allowed with the liturgy than with 
the ritual law proper, mm "HD'h. In several instances we follow the minor 
treatises over against the Talmud (cf. the references given by Higger, Treatise 
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2. When a question is raised we must seek to understand the 
general aim and spirit 70 of the Law. This is to be accomplished 
by a profound and accurate research into the history of Jewish 
law, for without such studies no philosophy will amount to 
much, nor will mere sociological thinking do. 

3. We should follow as a general rule the consensus of opinion 
of the codifiers. 

4. In exceptional cases only we might consider the advisability 
of following the minority view of the D’pDIE). 

5. We should give thought not only to the legal aspect of 
the question, but also to Jewish sentiment and to the conse¬ 
quences of our decisions. 

6. We must bring to bear with full force the machinery of 
interpretation to contrive means to alleviate those who are 
caught in the network of the law. I have reverence to some 
aspects of the law of divorce. We dare not remain indifferent to 
these problems. Neither will it be well to justify these hardships 
on the ground that they are the culmination of a long historical 
process. 

7. We must recognize that there are limits to genuine inter¬ 
pretation and that we cannot attempt to remedy all evils. “As 
I was rewarded for interpreting the Torah,” said an ancient 
Rabbi, “so shall I be rewarded from abstaining therefrom.” 71 For 
many situations are due to economic, political and social causes 
as beyond our control as are the movements of the planets. We 
could never permit shops to be open on Sabbath, and yet it is 


Semahot, p. 11). But the pnr UN (I, 754, p. 218b) insisted upon the prime 
authority of the Talmud. En passant, it may be remarked that tniD’N in¬ 
cluded ethical laws as well, cf. rare »)co to mjn mabn, VI.7. 

70 Cf. Montesquieu, Esprit des Lois, and Boaz Cohen, “Letter and Spirit 
in Jewish and Roman Law,” in Kaplan Jubilee Volume, 1953, pp. 109-135. 

71 Pesabim 22b, cf. also the statement “there is need, but there is no remedy" 
in Berakot 15b and parallel passages, as well as R. Akiba’s statement, “do 
we draw an analogy between a case where there is an alternative and where 
there is none,” Menaljot 82a and Tosafot, Bekorot, 56a, s. v. noi; cf. also 
Yebamot 61b and Hullin lib, and pns* ino, s. v. ipdk. 
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too much to expect an increase of Sabbath observance, as long 
as our economic system actually forces many of our people into 
desecrating the Sabbath. 

8. When we apply the principle, Go out and, notice the practice 
among the people , we must ever remember that this maxim 
applies merely to divergences in customary practices among 
people who are D’DP ’NT and mxo now. 

9. We should aim to interpret merely for American Jewry, 
and not for “catholic Israel” who, as Zangwill wittily remarked, 
is eternally protestant. 

10. Finally, we must consider whether we should dedicate 
ourselves to the implacable ideal of consistency, or rather make 
occasional departures from our principles in particular instances. 
In an illuminating discussion of this point and its bearing upon 
modem law, the late Justice Cardozo wrote: “It is well enough 
to say we shall be consistent, but consistent with what? Shall it 
be consistency with the origins of the rule, the course and 
tendency of its development? Shall it be consistency with logic 
or philosophy in the fundamental conceptions of jurisprudence 
as disclosed by analysis of our own system? Are all these 
loyalties possible? Are there not times when we must bend 
symmetry, ignore history and sacrifice custom in pursuit of other 
and larger ends?” 

Whatever we do, we must ever strive to cope with the prob¬ 
lems of Jewish law in the spirit of Maimonides, Ibn Adret, 
R. Asher, Joseph Karo, and R. Isaac Elfianan. 



THE SHULIJAN ARUK AS A GUIDE FOR 
RELIGIOUS PRACTICE TODAY* 

I 

An ancient Palestinian scholar, R. Levi by name, contrasting 
the mood of Israel in an earlier and more benign period with 
that of his own, observed 1 that in times of prosperity the Jews 
were in a frame of mind to listen to a discourse on Mishnah, 
Halakah and Talmud, but now, in an epoch of penury and sicken¬ 
ing persecution, they prefer to hear sermons of encouragement 
and consolation.* 

It is therefore with considerable misgivings that I undertake to 
address you upon a problem of Halakah, at a time when the 
existence of a great part of our co-religionists beyond the seas 
is threatened more seriously than ever before, and entire Jewish 
communities that once were flourishing, are being pauperized and 
exterminated in a foul manner by demented hooligans sitting 
pretty in the seats of the mighty. It is but natural that we should 
be preoccupied foremost with the salvaging of this human wreck¬ 
age floating in a cold and unfriendly globe where no one cares 
or inquires, tppaD )’K1 ttnn ]’N, 3 as the prophet neatly puts it. 
And yet in a time of peril such as this, it is imperative more than 
ever to turn to our ancestral heritage for aid and comfort. Need 
I remind you of the splendid advice proffered by R. Akiba shortly 
before his martyrdom: “Now when we are occupied with the 


* Address delivered at the Rabbinical Assembly Convention on July 5, 
1939 and printed in the Proceedings of the Rabbinical Assembly of America, 
VI (1940) 115-145. 

> reoyi ma^m na^m nwo nan jno vh muno oik nm rmxo none nn*n ■uyeV 
mana nan yiaa 1 ? |’»paa p» mayirn p jn* nnrai rmxa nonen ptw 
norm. 

1 Canticles Rabbah II. 15 (ed. Vilno, 15a). 

» Ezek. 34.6, cf. also Sotah 49a. 
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study of the Torah we are at such an impasse; how much worse 
would it be if we desisted from study.”* 

As the Chairman of your Committee on Jewish Law for many 
years, it was my honorable and congenial task to study various 
questions of Jewish law and observance that sprung up in this 
country. I am now fully persuaded that the time is ripe for us 
to clarify the nature of those problems and to offer some tenta¬ 
tive and provisional suggestions that might prove of assistance 
in wrestling with uncertainties and perplexities in our time. 

It requires little argument to demonstrate that American 
Jewry is faced with a grave religious dilemma. The number of 
our people who are influenced in their religious life by Jewish 
traditions is diminishing. Our Jewish legacy is woefully ignored 
and neglected in this distracted and industrialized society of ours 
ruled as it is by a materialistic and mechanistic philosophy. 

As we can only meet the situation by a candid analysis and 
a right diagnosis, before venturing a prescription may I state 
what appears to me to be some of the salient factors that operate 
in favor of an increasing indifference to Jewish ceremonials. 

First, there is the widespread ignorance of the masses both 
young and old, regarding matters of faith and religious practice. 
Ignorance breeds not only contempt but fathers feelings of 
inferiority and self-hate. Judaism, like nature, abhors a vacuum. 

Second, the business of providing for the means of subsistence 
militates against the observance of the Sabbath, the festivals and 
the dietary laws. We know that these are our last line of defense, 
and when it is broken through, Judaism has suffered a serious 
setback. 

Third, there are impediments to observance generated by 
social intercourse. How awkward and inopportune to decline an 
invitation to dinner at the house of an eminent Gentile or an 
opulent non-conforming Jew, just because the Shulban Aruk 
restricts your menu. Furthermore it is more normal to comply 
with the social etiquette of our friends, than to be finicky in 
habits of diet, freakish about customs regulated by the calendar, 
or obstinate in matters settled by the law of the land. 


« Berakot 61b. 
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Fourth, there is a manifest maladjustment of Jewish ritual 
to the contemporary American scene. In the course of the past, 
minutiae of ritual have multiplied to a degree that even a sym¬ 
pathetic person uninitiated in the intricacies of Jewish law, 
stands flabbergasted at the number of prohibitions, is unable to 
distinguish between the cardinal and the ephemeral, and is often 
constrained to forsake altogether what is fundamental in religion 
while clinging to what is trivial. 

Fifth, an imperious challenge to Judaism is offered by the 
rival teachings of science and philosophy. The younger folks who 
received a liberal or professional education in the schools and 
universities, are asking questions that cannot be answered by 
mere citation of authorities. There is one particular question 
which is being asked even more insistently than ever before. 
Why should I observe this or that ceremony and what is its 
religious or social significance? There is no simple answer to 
such a vital query. But I am not called upon here to attempt a 
response. Suffice it to say that people pay no allegiance to 
principles they disavow, nor do they observe forms of behavior 
which evoke no emotional response or intellectual assent in them. 

These factors which I have isolated for the sake of analysis 
do not operate singly, but as in the case of other situations that 
influence human conduct are interlaced and interact upon each 
other. The problem differs considerably in the various com¬ 
munities. In the large cities and in the very small Jewish settle¬ 
ments, religious observance is at a minimum, and ignorance of 
Judaism at a maximum, and a mere semblance of or a pretence to 
Jewish knowledge is sometimes at a premium. A community 
fortunate enough to have some wealthy or learned Jews, enthusi¬ 
astic lay leaders, or a competent rabbi will present a different 
picture from one where one or several of these circumstances are 
absent. 

No matter what the causes be, observance of Jewish rites is 
decidedly on the decline, and loyalty to Jewish traditions defi¬ 
nitely on the wane. Looking at the scene at close range it is 
disappointing indeed, especially for us who have an abiding faith 
in the spiritual value of the Jewish religion. However a historical 
perspective will enable us to estimate the situation in a better 
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light. While it is true the precepts of Judaism were never set 
aside with so much abandon and blatancy as now, there are not 
a few records registering the transgression of Jewish customs 
even in early times. We know for example that in the Talmudic 
epoch and even later, the wearing of Tefillin was not observed 
by the throng and was esteemed lightly. s 

Judah Leib Pochawitzer, a native of Pinsk, living in the 
seventeenth century gives us some interesting glimpses of life 
in Lithuania of his time . 6 This celebrated preacher whose 
sermons wielded a great influence upon people of his day, was 
very much alarmed by the fact that many people were unmindful 
of Jewish observance and customs. Not only did people indulge 
in idle chatter during the services in the synagogue, or at home 
on the Sabbath, or hire Hazzanim who understood not the mean¬ 
ing of the prayers, but were guilty of much severer offenses, such 
as lending money on usury without availing themselves of the 
Heter ‘Iska, and even kept their liquor stores open on the Sab¬ 
bath . 7 This preacher advocated as a remedy among other things 
that the masses devote themselves more intensely to the study 
of the Oral} IJayyim. He himself had published a commentary 
upon this part of the Shulhan Aruk, drawing heavily upon the 
Zohar, Art, Shelah and other mystical writings. R. Judah 
Ashkenazi, the author of the Be’er Heteb 7a has made frequent 
use of this commentary. 


s Boaz Cohen, Konteros ha-Teshubot, p. 4, note 2. 

6 Cf. D’Don ' 131 , Hamburg, 1692, 3a of the introduction. 

7 For the Arenda, as he terms it, cf. Gessen in the Russian Jewish Encyclo¬ 
pedia, s. v. “Arenda” III, 74-87, for traffic in wine, cf. Voltke, s. v. “Vinniye 
Promisle” loc. cit. V. 609-14, and for the violation of Shabbat see Dubnow, DpJB 
nJHDn, Berlin, 1925, Index s. v. na» Vi^’n and R. Joel Sirkes to Orah Hayyirn 
261 towards the end. 

7 * It is noteworthy that four scholars have written commentaries on the 
Shulhan Aruk entitled Be’er Heteb. The first is R. Isaiah ben Abraham (a 
grandson of David ha-Levi, author of the Taz), who wrote a commentary on 
Orah Hayyirn, printed in Amsterdam, 1708. The second is Judah Ashkenazi 
who wrote a commentary upon the first three parts of the Shulhan Aruk. R. 
Isaiah’s commentary is cited by Judah Ashkenazi as ’jb 1 ? -ibk ao’n u«a. Cf. 
e. g. Orah ffayyim 196, 1 and 3; 202, 6; 235, 2; 266, 13; 289, 1; 298, 11. The 
third is R. Zechariah Mendel ben Aryeh Lob of Cracow who wrote on the 
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In modem times however, the problem of observance has 
assumed a much graver aspect. With the advent of emancipation 
and consequent enlightenment the very foundations of the Jewish 
religion were subjected to severe criticism. Both the reformers 
of Germany and the Maskilim of Russia* looked upon the Tal¬ 
mud and the Shulfyan Aruk as a barricade obstructing the normal 
progress of Judaism. The German radicals, overjoyed over the 
admission of the Jews to Gentile society felt it their bounden 
duty to throw off the shackles of the Ghetto, for they considered 
traditional observances like an inflamed vermiform appendix in 
the body politic that required surgical treatment. “If thine eye 
offend thee, pluck it out.” 

In their opinion Israel would cease to be the suffering servant 
as soon as his religion was stripped of its nationalistic garb and 
particularistic tendencies, and it became a purely universal 
religion. After dropping all manners and customs that set him 
off from his Gentile neighbor, the Jew would remain a passive, 
if not a quiescent propagandist of ethical monotheism. One of 
the leading protagonists of reform went so far as to declare that 
only the ethical principles of the Torah are binding. In very 
truth, behold, a belated species of Pauline Judaism! ’Tis strange 
that from sheer joy of emancipation, the instinct of self-preserva¬ 
tion forsook these misguided rabbis. They overlooked with 
reckless abandon the survival value of age-long traditions and 
practices. 

We now know how premature was their jubilation over eman¬ 
cipation and how feeble a prophylaxis assimilation was against 
the bacillus of anti-Semitism. By a curious irony of fate, in that 
self-same country where the Jews attempted to demonstrate most 
fervently their solidarity and affiliation with the German 
people,* a they provoked the fiercest resentment, and Jew-hatred 

Yoreh De'ah and Hoshen ha-Mishpat . The fourth is R. Moses Frankfurter 
of Amsterdam who commented upon the tfoshen ha-Mishpat. 

* In order to wean the Jews away from the Talmud the Russian government 
commanded Leo Mandelstamm to translate the Mishneh Torah into German 
and ordered that it be studied in the Jewish schools, cf. P. Kon in Iwo Blaetter, 
XIII, 1938, p. 579. 

*• Note what Heine wrote: Es ist in der That auffallend welche innige Wahl- 
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made its most ugly appearance. In some respects the Jews of 
America are now facing a situation not unlike that which con¬ 
fronted their emancipated co-religionists of Western Europe a 
century ago. 

American Jewry is today divided into three main groups, 
holding different notions about the principles and precepts of 
Judaism. The Reform wing deriving its main inspiration from 
Germany, transcended the founding fathers in their disparage¬ 
ment of Jewish ritual. While some of the German prototypes 
were merely decrying the disharmonies and shadows of the 
Shidban Aruk, their spiritual heirs in a freer clime abolished not 
only the rabbinical enactments but repealed the Law and the 
Prophets. 

It is instructive to recall the interesting debate at the Augsburg 
Synod in 1871 provoked by Doctor Wasserman’s proposal that 
the ShuUjan Aruk be thoroughly revised in order to bring Jewish 
ritual in unison with the spirit of the time. 9 This suggestion met 
with little sympathy at the conference. One rabbi maintained 
that revision would imply recognition of the Shulkan Aruk as 
an authority which it was not, and furthermore, new codification 
would stifle further development in Judaism. Another held that 
so much of the Shulkan Aruk has become obsolete that little 
would remain after a revision, aside from the fact that only the 
Decalogue and what may be derived therefrom formed the basis 
of Judaism. Still another speaker thought revision a futile task 
because it would not be lasting inasmuch as in two or three 
centuries another revision would be necessary. 

The most pointed attack upon the Shulfyan Aruk was made 
by the twenty-eight-year-old Nehemiah Bruell, a disciple of 
Geiger and a scholar of high attainments. "We regret,” says 
Bruell, “that the fluid word of the Talmud codified in the 

verwandschaft zwischen den beiden Volkern der Sittlichkeit, den Juden und den 
Germanen herrscht. quoted by A. Kohut, Geschichte der Deulscher Juden, 
Berlin, s. a., p. 5. Even such a good Jew as Hermann Cohen was misled by 
the Teutons as is evident from his essay, Deutschtum und Judentum, Giessen, 
1915. 

* Verhandlungen der sweiten israelitischen Synode zu Augsburg 1871, Berlin, 
1873, pp. 159-170. 
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Shulhan Aruk has become petrified and we would not like to see 
a new edition and revision of this book, a proceeding which could 
only be injurious to the development of Judaism. Every new 
revision is a recognition of the book, which as a religious code, 
has no value for us. I move that we should declare openly that 
the Shulban Aruk has no significance for us as a religious code, 
since the views written down in the Shulfran Aruk never were our 
theoretical conviction, and never should be such.” 10 

Commenting upon Bruell’s remarks, Philipson wrote, “Had 
the Synod acted upon this suggestion, what a service it would 
have rendered! To have declared in open assembly that the 
Shulhan Aruk has no significance for the Jew as a religious 
authority would have been sufficient to have made this Synod 
ever memorable in the history of Jewish thought. But the 
delegates did not rise to the occasion. The incident closed with 
Wasserman’s withdrawal of the resolution.” 11 

Many of the more radical rabbis of those days in blissful 
ignorance believed that the Messianic era was fast approaching 
in view of the impressive progress made by Western civilization 
in science and letters, in industry and politics. Was it not said 
by some ancient Jewish teachers “that the ceremonies will be 
abrogated in the time to come?” 12 And very few doubted that 
they were on the threshold of the time to come. This eschato¬ 
logical belief coupled with a conscious but an unavowed desire 
to merge their identity in a Christian society, marred their 
understanding of Jewish law, and made them indifferent to the 
perpetuation of Judaism in an alien world. With these senti¬ 
ments and feelings, it would have been a miracle if they could 
have appreciated the Shulfyan Aruk. 

Orthodoxy which is represented by groups of different shades 
of opinion, has as far as I am aware, formulated no clear and 
unambiguous point of view. Nominally it stands firm for the 


10 Loc. cit., p. 166, cf. Boaz Cohen, “Nehemiah BrUll” in Studies in Jewish 
Bibliography in Memory of Freidus, New York, 1929, pp. 218-246. 

11 D. Philipson, Reform Movement in Judaism, p. 324. 

“ Niddah 61b. On the attitude of Reform cf. Schechter’s article on Geiger 
in his Studies in Judaism, 3rd Series, especially, pp. 71-83. 
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observance of the Shulfyan Aruk as interpreted by the author¬ 
itative commentators. Yet there are neo-Orthodox rabbis 
introducing innovations such as preaching in English, conducting 
late Friday evening services, pursuing secular studies, and making 
other concessions to popular demands; whereas the majority of 
the laity affiliated with orthodox congregations are as lax in 
observance as the non-orthodox. The thoughtful but inarticulate 
rabbis of the orthodox school appreciate that life is playing 
havoc with traditional practices but recoil from uttering any 
formula to remedy the situation. 

A third group whose origin is coeval with the founding of the 
Seminary, has made extraordinary gains in the half century of 
its existence. It espouses what is commonly known as Con¬ 
servative Judaism. The exponents of this group have often been 
charged, I believe unfairly, with being remiss in enunciating 
their standpoint. In the popular mind Conservative Judaism 
represents vaguely the middle road between Orthodoxy and 
Reform. The Reformers believe that it is a mild case of Reform 
Judaism which will become aggravated in the course of time. 
Thus Philipson wrote as follows: “Perhaps the most striking 
feature in the changing panorama of Jewish religious endeavor, 
notably in the United States, is the coming of what is now called 
Conservative Judaism upon the scene. Although its spokesmen 
are unsympathetic with and even opposed to Reform Judaism, 
as is evidenced by their occasional public utterances, still para¬ 
doxical as it may sound, this neo-conservatism is intimately 
related to the reform or liberal movement. The same causes 
that led to the arising of the Reform movement, caeteris paribus, 
have also brought forth this latest departure from the Orthodox 
Judaism of rabbinical tradition. It is largely a question of more 
or less.” 13 

I beg to differ with Philipson’s statement that the disagree¬ 
ment between Reform and Conservative Judaism is a question 
of more or less. I wish to quote from the constitution adopted 
by the Seminary at its reorganization in 1902 where it was 
affirmed in limpid language that the Seminary is dedicated “to 

'■> Preface to Reform Movement in Judaism, cf. also pp. 380-381. 
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the preservation in America of the knowledge and practice of 
historical Judaism as ordained in the law of Moses and expounded 
by the prophets and sages of Israel in Biblical and Talmudic 
writings.” I infer from this statement that historical Judaism 
sponsors the principle that Scripture and the Talmud are final 
authorities in all matters pertaining to belief and observance. 

This view is based upon the historical fact that since the 
Geonic period the Jews had accepted the Talmud as unquestioned 
authority as was explicitly stated by Maimonides, Solomon 
Luria and Elijah of Vilna, and was tacitly assumed by all the 
legal writers. The purpose of the various codes was utilitarian 
and not authoritarian, namely: (1) The systematization of the 
huge body of rules in order to facilitate the finding of the law. 

(2) The determination of the law in case of conflicting opinions. 

(3) The incorporation of new decisions and customs that ac¬ 
cumulated in the course of time. Consequently in accordance 
with this historical conception, the Shulhan Aruk has no more 
claim to our unquestioned obedience than the Mishneh Torah 
or the Semag or the Tur, yet we should accept the Shulhan 
Aruk as a guide for religious practice which was all that Caro 
intended it to be, for the following reasons: 

(1) The Shulhan Aruk is in the main, a restatement of Tal¬ 
mudic Law both in form and in spirit, with many elaborations. 
To reject the Shulhan Aruk outright would be tantamount to 
repudiating the Talmud. 

(2) The traditional Jewish way of living as we know it, has 
been largely molded after the pattern of the Shulhan Aruk since 
it has been accepted by the majority of the Jews as an ultimate 
authority in Jewish ritual since the seventeenth century. All 
legal writers in their decisions, have ever since recognized its 
validity or reckoned with its authority. 134 

(3) The Shulhan Aruk, by virtue of the numerous commen¬ 
taries and annotations made upon it in connection with practical 

Ija For the method of deciding law from the Shulhan Aruk when conflicting 
opinions are given, see for example Malachi Cohen, 'snVd v, y'ltrn 'bbo ed. 
Berlin, 1866, pp. 134-136. 
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questions, is more amenable to adjustment to present conditions 
than even the Mishnah, the Mishneh Torah or the Mordecai. 

(4) The continuity of Jewish law can best be preserved by 
referring to the Shulban Aruk, as it is with the exception of the 
Lebush, the last attempt at codification, and therefore repre¬ 
sents the latest phase in the development of Jewish law. 

(5) Finally, since the Shulban Aruk is the most conveniently 
arranged and the most comprehensive code of Jewish practice 
extant, the task of finding the law is greatly facilitated. 

But can the Shulban Aruk guide us today in an industrial and 
sophisticated environment which is so far away in temper and 
spirit from the era of its author? As a matter of fact serious doubts 
arose at the very beginning about the feasibility of adopting 
the Shulban Aruk as a norm for Jewish life when it appeared. 
Thus R. Moses Isserles pointed to the grave omission of the 
Franco-German customs. This defect he himself remedied by his 
annotations which became an integral part of the Shulban Aruk. 

It is my deepest conviction that traditional Jewish law as 
codified in the Shulban Aruk can be best brought into harmony 
with contemporary conditions by interpretation, and not by 
innovation or abrogation. Sohm, a celebrated authority on 
Roman jurisprudence, writing of the natural conservatism of the 
ancient Roman lawyers has this to say: “For throughout the long 
period of one thousand years, extending down to the final stage 
in the development of Roman law — i. e., down to the Corpus 
juris civilis of Justinian — the legal force of the Twelve Tables, 
as the source of all Roman law, was regarded all along as remain¬ 
ing in theory unimpaired, in spite of the fact that when the end 
came, there was not a stone in the entire structure of the decem- 
viral laws but had long been displaced from its original position. 
And this was quite in keeping with the conservatism of the 
Romans and the extreme caution with which they proceeded in 
all matters of law. Not one letter of the Twelve Tables was to 
be altered, yet the new spirit was to be infused into the old letter. 
The decern viral legislation being complete, the time had arrived 
for an ‘interpretatio’ which should develop and even alter the 
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law, but should at the same time leave the letter of the law 
intact.” 14 

Similarly the long chain of expounders of Jewish law through¬ 
out the trials and tribulations of Jewish history, never declared 
a Biblical or Talmudical law null and void, but adapted rules 
that became archaic or obsolete to the changing conditions of 
the epoch by the time-honored method of interpretation. Neither 
is the need for interpretation in itself any reproach to the law 
for no general rule can be so framed as to anticipate every 
variety of human event. “Indeed law without interpretation,” 
says Pollock, “is like a skeleton without life and interpretation 
makes it a living thing.” 

There can be no valid objection to continuing this process if 
we understand aright the nature and scope of interpretation. In 
its simplest terms, it signifies the determination of the meaning 
of the text of the law when it is obscure or ambiguous or the 
endeavor to define the scope of the rule when its formulation is 
equivocal. Interpretation in this sense is chiefly found in the 
commentaries on the Talmud. 

Interpretation in the wider sense denotes the process of 
applying the law to a particular case. This involves three 
operations: (1) The finding of the law which sometimes is the 
result of a choice among competing rules or analogies. (2) The 
determination of the scope and meaning of the rule when dis¬ 
covered. (3) Application of the rule to the given situation. This 
type of interpretation can be most profitably studied in the 
responsa literature. 

In very deed an exposition of the method and principles of 
interpretation of the mediaeval rabbis will reveal how they came 
to terms with the world of events of their time and how Judaism 
was made effective and vital by their efforts. 

The burden of interpretation today is more onerous than ever 
before, for the historical view makes us all too keenly aware of 
development in the law, whereas in the past the changes were 
made unconsciously. Secondly, a modern philological approach 
forbids us from reading into the law that which was not impossible 
for our predecessors. 

To solve the problem that besets us we require a creative 
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interpretation of the law, in opposition to the mere mechanical 
process of applying the law. Creative interpretation can only 
issue from studying the methods applied by earlier generations 
combined with experience and knowledge gained by continuous 
and open minded observation of life united with circumspection 
to exercise proper judicial discretion. The chief obstacles to 
such an interpretation would be the failure to comprehend the 
force and operation of the law, a bleak worship of its letter, an 
exclusive reverence for precedent, and cold logical ratiocination, 
for logic merely helps us to comply with the technicalities of the 
law, whereas a certain elasticity is required if we mean to attain 
the ends for which the law exists. 

Now aphorisms and maxims galore may be culled from the 
Talmud which express the motives and principles that guided the 
rabbis in their interpretation of the law. These are statements 
of general policy and represent tendencies in legal thinking 
capable of general application. They are useful as far as they 
go, if we can envisage the situation to which they referred, but 
we may be misguided if we attempted to apply them literally 
and indiscriminately to the delicate and intricate problems of 
today. 


II 

What are the ideas and principles, the experiences and feelings, 
the spirit and the attitude that sway us, knowingly or unknow¬ 
ingly, when we render decisions or opinions on questions of law? 

1. The Historical View of the Law 

We conceive of Jewish law as a body of practices and regula¬ 
tions that have undergone a long development since the time of 
Moses, but in their essence and spirit have remained unchanged. 
The precepts of Scripture and Talmud are uniquely distinguished 
in that they alone command unquestioning loyalty and obe¬ 
dience from the Jew. No code subsequent to them has the 
same sanction, but is valid insofar as it historically and authen¬ 
tically interprets Biblical-Talmudic legislation. When we are 
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asked what is the Jewish law on this or that point we do not 
answer fully by referring to this or that code, commentary or 
responsum, for no single code is the complete expression of the 
law. The origin ,'« a the transformations of the rule, its archaic 
features, discarded elements, temporary expedients,' 5 idealistic 
aspirations' 58 as well as its present interpretation are all part of 
the majestic structure. 

2. The Shulhan Aruk is a Valid Guide 

As an inevitable corollary to our first principle follows the 
view that the Shullfian Aruk is a valid guide to Jewish practice 
but is neither infallible, nor final. Consequently, it is not in¬ 
consistent in special cases to appeal from the Shulhan Aruk to 
the Talmud or to other legal authorities when the situation 
warrants it, to review past decisions and interpretations pre- 

*« Institutes of Roman Law, Oxford, 1926, 2nd edition, pp. 55-56. 

1 * Gaius remarks that a man who comes to the task of interpretation with¬ 
out knowing the origins and the beginnings is like a man who comes to dinner 
with unwashed hands. Cf. Digest 1.2.1, and Schulz, Roman Legal Science, 
p. 187, note 3. 

15 For example when the Jewish people were being decimated by dire per¬ 
secution, the authorities sought morally and legally to encourage the growth 
of population. Thus Maimonides writes, “He who increases the Jewish popu¬ 
lation by one person, is considered as if he built the world” {Ishut XV. 15). 
o^iy nn nrm pdj ^’Dion biv. R. Asher (Yebamot VI. 15) and R. 

Joseph ibn IJabib laid down the rule that if a man was not married before he 
reached the age of twenty, the Bet Din could compel him to do so (for the 
age limit of 20, cf. Kiddushin 29b and I shut XV.2). This rule was incorporated 
in the Tur and Shulhan Aruk Eben ha-'Ezer 1.3. At a subsequent period it 
was found highly impracticable to enforce this emergency measure and we 
find R. Solomon Luria writing that it was best not to attempt to carry out 
this rule. There were many bachelors in his time who neither devoted them¬ 
selves to the study of the Torah, nor led a sinless life, he tells us, yet inasmuch 
as they found it difficult to earn a livelihood due to the hard times, and large 
dowries were expected of them, marriage could not be forced upon them, 
bv to Yebamot VI 1.40. R. Moses Isserles incorporated Luria’s opinion 
in his glosses to the Shulhan Aruk , cf. also Ihering, Law as a Means to an End . 
New York, 1924, p. 340. 

IS * Cf. Pound, “The Ideal Elements in American Juridical Decision,” 
Harvard Law Review , 45 (1931), 136. 
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supposed by the Shulijan Aruk. I should like to illustrate by 
citing the law concerning the Ger. In the procedure for the 
admission of proselytes as prescribed in the Shulfyan Aruk, 16 there 
is a rule that is incompatible with the modern concept of my’ix, 16 * 
namely, the one requiring the female neophyte to undergo Tebilah 
in the presence of three men. While the regulation can be traced 
to the Mishneh Torah, 11 it is not required by the Talmud. 
According to a Baraita in Yebamot 47b, two learned men were 
present at the immersion of a male proselyte vai by DHDiy, but 
this requirement was waived for reasons of delicacy in the case 
of a Giyuret as is clear from the words “they stood outside” 
prQD n *7 onoiy. Apparently Maimonides 18 interpreted the phrase 
pmo n 1 ? DHDiy as referring to the time when the female pros¬ 
pective proselyte entered into the water, but he assumed that 
the Talmud required the D’J’H to be present at the Tebilah, 
since the Baraita makes the statement U'D2 nm« nu’Bno D’lM new 
m«12£ ny only with respect to females, but the Beth Din was to 
leave before she got out of the water. The view of the Talmud 
that the Beth Din was not required to witness the Tebilah in 
case of female proselytes is presupposed by the Halakot Gedolot 19 

16 Yoreh Deah 268.2. 

For the concept of my’is cf. Megillah 10a, Maimonides, Hilkot De'ot V.6, 
Or ah Hayyim, 240 and Epstein, Sex Laws and Customs in Judaism, New York, 
1948, pp. 25-67. 

*» Maimonides Is sure Biah, XIV.6, ny D’oa nm« ma'eno o’®i n®« nnm om 
-p -into o*oa na®v tom nmom mVp mso nspo nnitt py’-noi pnao prnm nnros 
□’on |o nbyn®a nniK ikt na pKSVi p’:s> p-pmo pi om:Da nbaio. The Meiri 
to Yebamot 47b (ed. Albeck, pp. 189 and 197) and R. Moses of Coucy, Semag, 
negative precepts, 116 (ed. Kopys, 25d) follow Maimonides. Aaron ha-Kohen 
Perabya (a Salonica rabbi of the 17th century) in pntt ncjo ms n'l®, Amsterdam, 
1707, vol. II insists that even nayna if the Tebilah for a female proselyte did 
not take place in the presence of a Bet Din, the ceremony must be repeated. 

18 R. Jacob Ettlinger in his mb -|iny to Yebamot 48b observed as follows: 
’inpn ttno p ib ks’® 'b b'n o’ttsv -|a into nnlvao D’ttni D’Diai® nia »pDin o’aD-im 
nnb’ao mtnb prnn pans® 'asn *«-n ttb« p 'b nobi nntox ny o'oa nnnt pantnot. 
However, R. Joseph Rosen in his myo mss to Issure Biah XIV.5 remarks 
nnn iab V’p ttm ®’k ’a: ttbi mttis ny o’Da nmtt pa’®iD® n®N ’ai pi ’Dia p’n -pbi 
-non nnyn ntt. 

*» Ed. Warsaw, p. 49a, ed. Hildesheimer, pp. 108-109. Furthermore it is 
stated in the Halakot Gedolot that when a Gentile female slave goes to the 
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and Alfasi that repeat the Talmudic law verbatim with no 
comments. Whereas the French scholars 19 * are even more 
explicit and consider it improper for men to witness the Tebilah. 

3. The Sources of the Shulfyan Aruk 

We distinguish between the sources of the Shulban Aruk , the 
Biblical legislation, the Talmudic interpretations, and the post- 
Talmudic elaborations giving due weight to each phase in the 
development of the law. This was done in each instance by Caro 
in his epoch-making commentary on the Tur as well as all the 
great halakists. In this work, Caro exhibits an insight and 
historical understanding that was uncommon in his time. I 
shall illustrate this point from a decision given by R. Isaac ben 

Mikvah, she is accompanied by a woman. *a^ mna ann’K *nnH\ 

n(rao. 

I9 * The French scholars seemed to be influenced by an ancient and perhaps 
Geonic tradition preserved in ona dddo 1.4, (ed. Higger, p. 69) where the 
text reads n»«n n« n^’aDD npam tran n« ^aDD R. Jacob Naumburg in 

his commentary apy* n^na ad loc. explains the passage as follows. *b 
□HDiy D’DDn »ToVnm o’»a ’asa mew q'vih *3Ba ^iao^ ymc tf’na ja'yDBK^ 
rum n^acaa pnao. Tosafot (Yebamot 45b s. v. »d) make it quite clear that a Bet 
Din of three is only required for mxon n^ap and as far as n^’ao is concerned, 
it is necessary only n^nna^, and in case of a woman, the D’Dan stand 

outside at the time of Tebilah . This is what they say tf’K K’an^ Q’03 yn ]’K 
a'y« n^ac^ vb ^a« nixon n^ap^ ia”n rvthv p’yai «n lab am .n^ao nyaa poy 
d’bhdd am ’so yiyi n^nna^ u"n pnao onDiy o’oan ’art pp!? pnatn 

’Di ov DHDiy i^'«a n^ao» ba^ ynn jrai. Professor Saul Lieberman called 
my attention to Mishnah, Tohorot, X.3, man^ iD’aano jra jnanam pian 
i^a*w ny irn^y noy^ yiac idih 'or 'i tkd *i nai vi myon. (This passage is 
cited in Y. IJagigah 111.4). The Mordecai (Yebamot 36) also accepted the 
view that n^nnab moan na^a? nV pin”© n^’ao nya>a, whereas R. Judah 

b. R. Yom Tob explained that Biblically the presence of only one at Tebilah 
would be sufficient but that the rabbis required three. R. Simfrah too was 
of this opinion. The Mordecai then continues: in mn vbi ibbk mai^l 
vb dm mbaio Q'mv oipoa -fib ab'n o’buk *ai ton t«rm p'pi n^ao nyao 
mvji ntoa pa new niTa. The view of the Mordecai is partly cited by R. Joel 
Sirkes to Yoreh De'ah 268. It is noteworthy that the view of the Tosafot is 
accepted by R. Asher, Yebamot IV.31 and R. Jacob ben Asher, Tur , Yoreh 
De'ah 268 and R. Yeroham mm din nn^in IV.23, ed. Kopys, 58 a-b, and is 
cited by the Bet Joseph to Tur 268. 
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Sheshet 40 with reference to a man who had no children and 
wished to marry a very wealthy woman from Valencia who was 
over ninety years of age. When the community issued an 
injunction against the marriage he appealed to the Cadi (]rtN 
Tyrt) to set it aside on the ground that neither the law of God 
nor the rule of the Torah prohibited it. The Ribash replied that 
there was a Talmudic law against it moan 'sb pin mi® nr bj but 
for many generations previous no Court ever enforced this rule, 
nor the rule requiring a couple who were married for ten years 
without offspring to divorce, nor did it prevent marriage between 
the daughter of a Kohen or of a scholar and an ignoramus. For 
a strict enforcement of these rules would have wrought havoc 
with Jewish family life, he tells us, hence the Courts only com¬ 
pelled obedience to the rules pertaining to consanguinity, 
(nemp tick di®di rmy di®d). Here we see clearly the Ribash 
like the other legalists acquiescing in distinctions in Talmudic 
law made by public sentiment which he would not have recog¬ 
nized if it referred to Biblical law. 


4. Laws, Customs and Superstitions 

It is necessary to distinguish between law, (roVn), customs, 
()TOD)” a and superstition 41 in interpretation. The validity of a 
custom which is ancient, and has been continuously observed, 
is interwoven with the texture of the law and is not repugnant 
to any fundamental principle of law or ethics, should be recog- 


20 Responsa no. 15. 

Cf. Isserles to Orah Hayyim 690.17 and Be’er Heteb, note 15. 

21 Cf. D. Joel, Der Aberglaube und die Stellung des Judenthums zu demselben 
I—II, Breslau, 1881-83; J. Finkelscherer, Mose Maimunis Stellung zum Aber - 
glauben und zur Mystik , Breslau, 1894; J. Trachtenberg, Jewish Magic and 
Superstition , New York, 1939. Some times the term mtap anao denotes super¬ 
stition. The Kapparot ceremony is characterized as map anao in the first 
edition of the Shulhan Aruk t but the term was changed in the subsequent 
editions, cf. Jewish Encyclopedia , VII, 435-436 and Ginzberg, lyDDyp ’raa, II, 
122-123. The term mo® anao also designates foolish custom, cf. Tosafot, Berakot 
48b 5. v. ^’nno. 
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nized. It would be most imprudent for example, to deviate from 
the practice of covering the head during religious services, or 
during the performance of religious acts, although this practice 
is merely a custom, for the observance of this custom has become 
the outward symbol of loyalty to traditional Judaism." 

To illustrate when it is allowable to differentiate between 
Halakah and Minhag, I cite the following: “Thus it would be 
highly improper to solemnize a marriage during IJol-ha-Moed 
since it is expressly proscribed in the Mishnah, 33 whereas under 
special circumstances it may be permissible during Sefirah 34 or 
on Purim, 35 since it is a post-Talmudic prohibition. In general 
we are inclined to be more lenient with regard to customs than 
with strict law.” 3Sa 

Many quaint customs 36 and superstitions have arisen in con- 

22 Cf. Nedarim 30b, T. ‘Erubin XI. 16, p. 153, as well as the passages in 
Jewish Encyclopedia , s. v. "Bareheadedness,” D”nn man**, 1860, p. 14, and 
Goldziher, "Die Entbldssung des Hauptes," Der Islam VI.301-316, Lauterbach 
in the Yearbook of the C. C. A. R., Vol. 38, 1928, Medini ion nv, Warsaw, 
1896 s. v. noiDn n’a, pp. 159-160, Kasher in goreb IV, pp. 195-206, Lieberman, 
J. Q. R. N. S. 35:7, note 44, Rivkind, in Ginzberg Jubilee Volume t Hebrew 
Section, pp. 401-423 and Krauss H. U. C. A. 1945-1946, pp. 121-168. On 
covering the head among the Romans, cf. Mommsen, Romisches Stoatsrecht 
III, part 1, Leipzig, 1887, p. 217 notes 4-5. Marquardt, Privatleben der Romer 9 
2nd ed., pp. 571-572, B1 limner, Die Romischen Privataltertumer , Munich, 
1911, p. 228 and Hermann-Bliimner, Griechische Privatalterthiimer , 1882, 
pp. 179-180. 

2 * Mo'ed Kattan 1.7. 

2 * The custom not to marry during the Sefirah can be traced only to Geonic 
times, cf. roipn nyw, no. 278, and Ibn Ghayyat, Hilkot Pesafrim, Berlin, 1864, 
p. 51, and Bet Joseph to Or ah Hayyim , 493, cf. also Jewish Encyclopedia IX, 
pp. 399-400 and I. Levi, in Melusine VIII, pp. 93-94. 

2 $ This prohibition originated in post-Geonic times, cf. the full citation of 
authorities in rwo ’Dm to Tur t Grab ffayyim 696. 

2 ** For the differentiation between law and custom, cf. the statements M’dk 
tunao mo« nm niid’k -]^ (Yebamot 13b) and non mo aruo -idn wk 
(Y. Shebi'it V.l). 

26 The custom for example of not using the shoes of the deceased goes back 
to the Sefer Hasidim , ed. Wistinetzki, p. 379, no. 1544, cf. Ehrenreich, Otsar 
ha-Hayyim VI, 96-97, 121-122. For the zealous observance of the laws of 
mourning, cf. Frankel, napon 'Dll, Leipzig, 1859, p. 13, note 5. Cf. also 
Nacht, "Symbolism of the shoe," /. Q. R ., N. S., VI, 1915, p. 14, and Levy, 
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nection with the last rites for the dead and the observance of 
mourning for the deceased. Although sixty exhaustive chapters 
in the Yoreh Deah are devoted to this topic Caro failed to meet 
the ravenous demand for more rules. In addition to the Kad- 
dish, 26 * the custom of visiting the graves of departed relatives 27 

“Die Schuhsymbolik,” M. G. W. J. f 62, 1918, pp. 178-185. Many customs 
in the Shulban Aruk can be traced to the Zohar, cf. Be'er Heteb, passim , 
Reifmann in Bet Talmud II, 1882, p. 87 and Jewish Encyclopedia , IV, 519. 

a6a The legal authorities wrote D’PHpn hid Orab Ilayyim 55.1, Be'er 
Heteb , note 1. 

*7 The custom of visiting the graves is mentioned already in Ta'anit 16a 
with reference to public fast days. In the days of the Tosafot it was customary 
to do so on the ninth of Ab, and since the time of Jacob ben Moses Mollen, 
also on the day before the New Year, and the day before Yom Kippur (Maha- 
ril, ed. Warsaw 1874, p. 33b, and riPD on to Tur, Or ah Ilayyim 581) and 
Griinwald, Kol Bo, pp. 166-168. In connection with this practice it became 
customary to give charity while visiting the grave; ( Kol Bo, quoted by Isserles 
to Orab Hayyim 581 and Shelah, ed. Lemberg, 1860, p. 144a), cf. also I. Levi, 
R. E. J. 47 (1903), 214-220; not to visit the same grave twice in one day. (View 
of Isaac Luria quoted by Be'er Heteb to Or ah Ilayyim, loc . cit.) ; to visit graves of 
Gentiles provided there were no idolatrous images, in the absence of Jewish 
cemeteries; {Be'er Heteb, loc. cit. 559), not to visit the cemetery in a state of 
impurity since one was susceptible to attack by the demons (View of Isaac 
Luria quoted by the Be'er Heteb, loc . cit.), not to walk on the graves proper, 
but to keep at a safe distance of four cubits, lest one be exposed to the evil 
spirits, (Danzig, oik ”n, 135.25). R. Elijah of Lublin was pondering over the 
question whether it was necessary in a town which had two cemeteries, to 
visit both (irr^K T, Amsterdam, 1712, no. 31). In the Talmud two reasons 
are given for the custom (1) that the dead interceded in behalf of the living, 
(2) that the atmosphere of the graveyard put the worshipper in a proper 
mood for praying. Cf. Berakot 5a nrpon or tdp. The first reason seems 
to be the oldest. Thus the primitives, would go to the grave, pour water over 
it, and pray for rain when the land suffered from unseasonable drought (Frazer, 
Golden Bough 1, 286). Caleb prayed upon the graves of the patriarchs, Sotah 
34b, Sefer Hasidim, ed. Wistinetzki, p. 377, no. 1537; in the Middle Ages the 
question was discussed whether a Kohen was permitted to visit the graves 
of the righteous, cf. Israel of Shklov, Peat ha-Shulban, Jerusalem, 1911, I, 
p. lib and Toledano, ^nn d\ Cairo, 1932, no. 65. For the custom of throwing 
grass or pebbles on the tombstone when visiting cemeteries, cf. Be'er Heteb 
to Orab Hayyim 224.11. An edition of Tebinot to be read while visiting graves 
on the eve of Rosh Hashanah and the eve of Yom Kippur was published in 
Salonika, 1651, cf. Yaari, Kiryat Sefer XVI, 381. Cf. also Moses Math noo 
rtPD, no. 839; Simon Levy, “La Visite aux Morts” in Les Loisirs d'un rabbin. 
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and the ceremony of unveiling* 1 have been raised to the dignity 
of a positive Biblical precept. This unhealthy over-emphasis 
upon, and the mechanical observance of, the rules of mourning, 
is not due so much to the sentiment of piety as to the feeling of 
fear and helplessness in the presence of an awful, baffling and 
discomfiting experience. It betokens that religion is not in a 
robust state of health, when people claim its comfort and 
ministrations only in the time of bereavement but otherwise 
they need not its sanctions. 

Our sages tell us “that we should follow the most lenient 
views with regard to the laws of mourning V’pon naia na^n 
b> 3 R 3 * 9 but I suppose that a proper reverence for the feelings of 
the bereaved require a tactful rather than a strictly halakic 
approach to the problem. We should combat however, the 
importation of non-Jewish customs into the last rites. 


5. The Nature of the Laws 

It is useful to bear in mind the distinction between religious 
and civil law 34 tmD’N and widd, the latter being in abeyance now 
in most countries. 31 The religious law may be further classified 

Paris, 1892, pp. 129 ff. and Trachtenberg, Jewish Magic and Superstition, New 
York, 1939, pp. 64-65. 

2) The elaborate ceremony in connection with the unveiling of a tombstone 
is of recent origin, cf. I. L. Leucht, Order of Services .. .at the setting of Tomb¬ 
stones, New Orleans, 1880, Mordecai Winkler, otid ’PiaV, 2nd Series, Miskolcz, 
1937, Yoreh De'ah, 140, and Landshuth, D'Vin npa mo, Berlin, 1867, German 
part, p. 5. 

29 ‘Erubin 46a and parallels. 

J° For the profound influence of religion upon civil law, cf. Fustel de Cou- 
langes, The Ancient City, New York, 1916, pp. 49 ff. 

Jl Cf. the commentaries to Hoshen ha-Mishpat, 26. Until recent times it 
was deemed highly improper to go to Gentile courts for civil actions. Thus 
one who was guilty of such an offense was considered unfit to act as a Hazzan 
on the New Year or Day of Atonement (Aaron Sason, riDK min, no. 157, 
quoted by the Beer Heteb to Or ah Hayyim, 53-25). For the mediaeval ordi¬ 
nances on this subject, cf. Finkelstein, Jewish Self Government in the Middle 
Ages, pp. 42, 43, 156. 
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as liturgy, ceremonies and family law. 32 It is a fact that the 
post-Talmudic authorities took more liberty with the liturgy 
than with the ceremonies. This accounts for the endless diver¬ 
sities of rites that have appeared in the various countries 
described in a masterly way by Leopold Zunz. 

In passing, I wish to touch upon the problem of changing the 
liturgy which is still being debated. There are two matters to be 
considered. (1) The prolixity in the prayers. (2) The allusions 
in the ritual to doctrines such as the restoration of the sacrificial 
cult, 33 the resurrection, 34 or the election of Israel. 35 

There can be no halakic objection to the omission of certain 
prayers from the service in order to shorten it when the occasion 
requires it, 35a but it would be dangerous and wanton to tamper 

3a The nearest equivalent to the term 4 ‘family law” is found in Shabbat 130a 
where it is stated that Israel complained bitterly over the restrictions in Jewish 
law concerning the family, rmriDW) ’poy ^y. 

33 The practice to commemorate the destruction of the temple by midnight 
prayers reaches back to Geonic times (cf. Lewin, Otsar ha-Geonim, Berakot, 
p. 3) and was especially recommended by R. Asher (Berakot 1.3). This 
custom was rooted deeply in the strong feeling over the loss of the national 
shrine. In later times due to mystic influence, many uninspiring meditations 
were introduced known as mxn pp’n, and special societies were organized to 
recite them, cf. Jewish Encyclopedia, IV.550, and Elbogen, Der judische 
Gottesdienst , Berlin, 1924, pp. 387, 389. 

34 Maimonides interpreted the doctrine of resurrection of the body which he 
realized was so deeply rooted in rabbinic thought (cf. L5winger, l4 Die Aufer- 
stehung in der jddischen Tradition,” in Jahrhuck fur judische Volkskunde , 
ed. Grtinwald, Berlin, 1923, pp. 23-122), to refer to the Messianic era, (cf. his 
“Treatise on Resurrection,” ed. Joshua Finkel in the Proceedings of the American 
Academy for Jewish Research , Vol. IX, New York, 1939) but in the world to 
come the soul will survive everlastingly only in a disembodied form, (Hilkot 
Teshubah VI11.2). The later rabbis discussed the question whether a woman 
who died and was resurrected miraculously was allowed to remarry during 
the lifetime of her husband, cf. Be'er Heteb and nawn ’nnD to Eben ha-*Ezer 17.1. 

35 The doctrine of election is by no means antiquated and as Professor H. 
Wheeler Robinson well says, “it is the mandate to a minority to persist in 
their purpose as being the purpose of God. The particularism it involves 
belongs to every high mission, and is no mark of provincialism in religion,” 
Record and Revelation , Oxford, 1938, p. 327. Cf. also Helfgott, The Doctrine of 
Election in Tannaitic Literature , New York, 1954. 

For the rules concerning one who came late to the services, cf. Orab 
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with the texts of the prayer with the avowed purpose of bringing 
them into unison with our present temper. First, we could never 
reach a general agreement on dismemberment. Secondly, the 
prayers, based mostly on Scripture are part of the historical 
consciousness of Israel, which we dare not lightly disregard. 
Lastly in Judaism, prayer is more an expression of the emotions 
and aspirations, and longing for the Infinite, rather than a 
profession of philosophy. The significance of prayer lies in the 
depth and the nobility of feeling it can arouse in us, rather than 
in the intellectual assent it can command. I seriously doubt 
whether tinkering with the liturgy in itself can bring about this 
end. 

It is interesting to recall the attitude of the halakists anent 
this question. When Mar Zutra visited R. Ashi while he was 
in mourning, the Talmud tells us, he inserted in grace after meals 
the following sentence: “The Good One, Bestower of Good, the 
True God and Judge, and Righteous Arbiter, takes man away 
in justice” dbbdb npi^i pix dbw ddk pn 3 ’ddi aitjn. 36 

The Halakot Gedolot and Alfasi omit the phrase “takes man 
away in justice” bbbd 3 npi 1 ?! because it implies that man’s 
mortality is part of Divine justice which contradicts the ac¬ 
cepted doctrine “that death comes also to the sinless and suffering 
to the innocent” ]iy pnD’ bh wan nn’D vr. Tosafot and 
R. Asher object to the innovation and insist upon the retention 
of Mar Zutra’s statement ipno^ ]’R ~pa lri’D. 

There are rules in the Shulkan Aruk which today belong to 
the domain of hygiene. 37 At one time they were considered part 


IJayyim, 52. An abridged form of grace was composed by R. Naphtali, cf. 
Be'er Heteb to Oral} Hayyint, 192, 1. R. Naphtali Katz wrote an approbation 
to the Prayer book D’D®n lyv, Amsterdam, 1717, which contains the com¬ 
mentary of R. Isaiah Horowitz. 

36 Berakot 46b. 

33 M. S. Bamberger, “Die Hygiene des Shulban Aruk,” in Max Grtinwald, 
Die Hygiene der Juden, Dresden, 1911, pp. 231-243. cf. also Tosafot, Mo'ed 
Katan 11a, s. v. tnio and Tosafot, Bekorot 44b, 5 . v. |*n»* For halakic 
rules inconsistent with science, cf. Maimonides, Hilkot Shefritah, X. 12-13, 
Responsa of R. Isaac ben Sheshet, no. 447, and J. Carlebach, Jeschurun, I 
(1914), pp. 55-60. 
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of religion. Thus when R. Huna reproached his son Rabbah for 
failing to attend the brilliant lectures of R. fjisda, his son 
replied that the lectures dealt not with religion but with worldly 
affairs such as sanitation and hygiene. His father quickly re¬ 
joined “He lectures upon the vital problems of health and you 
term them mundane matters. That is all the more reason you 
should attend.” 3 * These regulations, insofar as they are in¬ 
compatible with current medical science, may be discarded. 

6. The Need for Perspective 

In evaluating the various rules and customs it is imperative 
to maintain a sense of proportion. According to the traditional 
conception, all the laws are equally of divine origin and all must 
be equally observed, miorns n^p mxoa Tnr ’im. Yet the rabbis 
divided the precepts into lighter and weightier commands 
Jimom rn^p rvnXD, indicating that some are relatively more 
important than others, in so far as their infraction entailed 
more serious consequences. The severity of punishment attend¬ 
ing the violation of the law determined the relative gravity of 
the command. 39 The ease or difficulty with which the law could 
be perfected was occasionally taken as a standard for comparison. 
The ceremony of Sukkah 40 and the duty of sending the mother 


3 ® Shabbat 82a, Hence Maimonides included rules of hygiene in his Hilkot 
De'ot, III-V, 6. In chaps. III.3, IV.l he writes: That it is one’s duty to take 
•care of his health, for unless one is well, one cannot acquire learning ()’3’ir 
niDDna l?3ntn) or worship God. Neither can one understand or have knowledge 
of the creator when one is sick, hence it is an obligation to be sound and 
robust in body, in pa’® -i®bk ’« 'in® Kin o®n ’bvtd oVen ana nun nvro V’Nin 
n^in aim tnian ny’-PD "m jn\ 

n’Erubin 21a, Yoma 85b, Shebuot 39a. Although the punishment for 
homicide was not as severe as that for other sins, yet Maimonides considered 
it by far the greatest crime, ( Rotseah IV.9), whereas he instances the rule 
about Huy® and cutting around the comers of the head as examples of light 
sins ( Teshubah III.9), see also Sanhedrin 74b. For the eight grievous sins, cf. 
Ginzberg, Legends of the Jews, VI.364, cf. also M. Steckelmacher, “Etwas fiber 
die leichten und schweren Gebote in der Halachischen Agada” in Festschrift 
A. Schwarz, pp. 259-268. cf. also Tosafot Abodah Zarah 13a, s. v. hd^. 

«• Abodah Zarah 3a. 
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bird away when the fledglings are taken , 41 were considered as 
light commands mVp nnXD. From various sources we learn that 
our forebears sacrificed their lives rather than desecrate the 
Sabbath, the dietary laws and circumcision/* This speaks 
volumes for the high regard they attached to these ceremonies. 
Observe that before the proselyte was admitted to the Jewish 
fold he was to be instructed according to the Talmud, 43 in the 
weighty commands nniDn niua such as the Sabbath and the 
dietary laws, 44 and the lighter commands m^p rmxD such as the 
poor laws rtNBi ,nrDP ,apb. The statement that the ceremony of 
n’X’X is equal to all the ceremonies, 4S is perhaps an effort to- 
strengthen a generally neglected law. 

The verse “thou shalt not seethe a kid in its mother’s milk” 
thrice repeated in the Torah, inspired the later casuists to 
extensive elaborations and subtleties collected in the section on 
meat and milk "iaa. A true perspective, not an easy attain¬ 
ment, is necessary if we are going to realize the relative sig¬ 
nificance of all these details. There are other judgments and 
adjustments that must be made on the basis of an extra- 
legal approach, such as feeling and intuition. Thus keeping 
one’s business open on the Sabbath 45 * and carrying a hand- 

41 Mishnah, Hullin, end, and Y. Kiddushin 61b, cf. also Ta'anit 11a. The 
command given to Adam was considered easy, whereas Joseph is commended 
for having refrained from yielding to the temptation of committing a most 
serious offense, Genesis Rabbah 87.5 (ed. Theodor Albeck, pp. 1066-7), 
and Sifre, Numbers 115, ed. Horowitz, p. 128. 

43 Cf., e. g., I Maccabees 1.41-53, and Greenstone in Jewish Encyclopedia , 
s. v. “Martyrdom.” 

43 Yebamot 46b. 

44 Cf. also Tosefta, Ketubot IV. 11. 

45 Cf. Nedarim 25a. The same remark is made about other precepts, e. g., 
for the Sabbath, cf. Tanbuma, Ki Tissa 33, and for circumcision, cf. Nedarim 
32a. In Menabot 44a, the law of fringes is considered a light precept. Cf. 
Rashi to Sanhedrin 110b, s. v. mxD and Strack and Billerbeck, Commentary 
on Matthew, 1.900-905. 

The rabbis do not include buying and selling in the thirty-nine prohibited 
works but Philo says that Moses ordained “abstaining from work and profit¬ 
making crafts and professions and business to get a livelihood,” (Moses, 
11.211, ed. F. H. Colson; vol. VI.533). Abraham Danzig writes that a person 
is disqualified to act as a shohet if he desecrates the Sabbath, provided the 
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kerchief* 6 in one’s pocket, are both prohibited by the law, but 
the lay person would draw a distinction. 

A true perspective is not purely subjective i ,- m nru p DM 
pnyc^, but develops from an interrelated knowledge of Jewish 
life, from a synoptic and well-balanced view of Jewish law, from 
an apprehension of the essence and not merely the casual details 
of religion. To avoid the mistake of taking distorted images or 
optical illusions as true perspectives, we must know something 
of the various aspects of religion. 

"In religion, so long as it is alive,” says Julian Huxley, “four 
aspects are blended. There is immediate emotional experience; 
there is ritual expression; there is a connection with morality; 
and there is an intellectual scaffolding of ideas and beliefs. These 
can never be wholly disentangled. Even in the most personal of 
mystical experiences there is a setting of mind and body which 
is itself a ritual act; there is a background of consciously or un¬ 
consciously held beliefs which influence the form of experience; 
there is an experience of rightness which overflows on to abstract 
views of morality and conduct. Ritual again, if it be fulfilling 
its true mission will itself be a source of religious feeling, but 
a ritual which is moving and significant to a mind imbued with 
one set of intellectual ideas will appear meaningless against 
another background of belief, and a degraded mumbo-jumbo 
against yet another.”* 7 

7. Importance of Public Opinion 

It goes without saying that we must reckon with the senti¬ 
ment of the people if we wish to decide between conflicting 
customs. For no system of rules can be imposed upon a group 

act is Biblically prohibited, if it were a violation of a rabbinical enactment 
such as engaging in commercial transactions on the Sabbath, then he is not 
debarred, cf. dik nojn, 1.8. 

46 Cf. Orab Hayyirn 301.23 and Pabad Yilsbak, s. v. Fazzoletto (ib'^iskd) 
2b. The Yiddish word for handkerchief “fachelke” is derived from the 
Italian, cf. also Cecil Roth, The Jewish Contribution to Civilization, p. 54. 
Rashi in Shabbat 120b explains Sudar as handkerchief. 

« What Dare I Think, New York, 1931, pp. 221-222. 
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that does not meet with their approval. Many statements can 
be cited from the Talmud and later authorities to show how 
keenly aware they were of this fact. Thus R. Joshua ben Levi 
says: “Whenever the Bet Din is in doubt as to the interpretation 
of a law, and you do not know how to comply with it, observe 
what the people do.” no jm* ntt pro pi maa noon R’n» na^n 
nrm irru imn no rttoi toe ra’D. 4 * Well enough to say “observe 
what the people do” but what people do we mean? Shall it be 
the ever dwindling minority who declare: “Till heaven and earth 
pass, one jot or tittle shall in no wise pass from the law, till all 
be fulfilled,” or shall we consider the large sect that is apathetic 
to, if not disdainful of Jewish ceremonials and say: "It is vain 
to serve God; and what profit is it that we have kept His charge, 
and that we have walked mournfully because of the Lord of 
Hosts?” Or should we rather not think of that group that is 
loyal to Judaism and would fain observe the Jewish way of life, 
but recoil from the mounds and mounds of rules, the pWl pV’n 
rvo^n bv. 

There are, for example, an increasing number of Jews who 
rationalize the practice of kindling electric lights on the Sabbath, 
especially if a Shabbos Goy is not available. Others who feel 
reluctant to disregard this time-honored prohibition, will answer 
a telephone. Still others will shrink from performing this act, 
but will press an electric button, whereas the strictly observant 
will abstain from ringing the bell or using a house elevator. 4 * 
While these subtle distinctions represent a casuistry of common 
sense, they are lay fallacies in the law. 


8. Spirit of the Times 

The spirit of our age ( Zeitgeist ) differs greatly from that of 
Caro’s epoch. The Shulfyan Aruk like all Jewish codes of law, 
presupposes a deep spirit of piety and exhales a fragrance of 
religious idealism. Indeed the opening paragraph of the Shulhan 
Aruk bids the Jew to be cognizant at all times of the presence 

«* Y. Peah VII.5, cf. also Berakot 45a. 

For the latest responsum on this subject, cf. Toledano, Vnin no. 26. 
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of God, and to motivate his conduct in accordance with this 
belief. The real Shulbart Aruk Jew of by-gone times, was one 
who regarded every command be it ritual, legal or ethical as 
ordinances of Divine origin. To practice the precepts of Judaism 
was a joy to him no matter what the difficulties were, even at 
the risk of martyrdom. 5 ® His character was transformed by its 
precepts because its doctrines were sincerely held and vitally 
apprehended. It was natural that a passion for exacting rules 
nnoin existed. 50 ® There were of course, some variations from the 
main theme including undertones and disharmonies, but they 
were not impressive enough to be disturbing. 

Today we are living in an essentially irreligious and irreverent 
age. One cannot escape the feeling that the rise of the totalitarian 
states demanding and getting the exclusive worship from the 
individual is the result of the decay of modem religion which 
set in long before the World War. The decline of religion 
brought in its train the Fall of Man in the Garden of a cunning 
and crafty civilization. But even the small sect that wishes to 
perpetuate religion puts a different assessment upon its nature 
and function. With John Stuart Mill, the modernist views 
religion as a social process originating in the complex life of 
man’s desires and emotions directed toward ideal ends. Its 
purpose is to foster the growth of human personality. It is no 
mean task for religion to be the champion of personality in a 
seemingly impersonal world, for science and invention have 
created a type of civilization in which human personality is 
debased. Yet the element of piety should not be absent from a 
well-balanced personality, nor is it incompatible with a critical 
faculty. ’Tis true that so far as piety is an inward feeling and 

*• Yoreh De'ah 157. Cf. also Schechter’s article: “Joy of the Law,” in 
Aspects of Rabbinic Theology, pp. 148-169. 

** Protests against an excess of nnoin were uttered by R. David ibn Zimra, 
cf. his Responsa 1.163, and 11.637. It was natural for folk who believed in the 
divine source of every command to observe them punctiliously and err on the 
side of caution. Many severities were introduced during the persecutions in 
Germany for which Jews blamed their sinfulness. Numerous nnoin from the 
twelfth century can be traced to that feeling, cf. also statement of R. Ashi 
in Berakot 51a-b. 
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illumination, it cannot be taught, but in so far as it is a response 
to religious and social ideals of one’s group it can be elicited by 
implanting a sympathy for the ideals and aspirations of Judaism 
through a religious education with an idealistic motivation and 
approval, rather than through pure factual instruction. 

It is when traditional piety 51 is believed to come into con¬ 
flict with the development of human character and its needs that 
the problem is posed. Thus according to the strict law it is 
interdicted not only to turn on a radio on the Sabbath but also 
to instruct a Gentile on Friday to do it on the Sabbath. 51 * A 
person imbued with profound piety would scarcely rebel against 
this far-reaching ordinance but a modern person would view this 
rule as needlessly harsh inasmuch as it would deprive him of the 
pleasure of listening to exalted music. 

Piety can of course, be carried to excess when it is not tempered 
with wisdom as the rabbis already observed. A young scholar 5 * 
was reciting in the presence of Raba bar Rab Huna the rule 
that killing serpents and scorpions on the Sabbath was con¬ 
sidered improper by the pious, pt* naao D’anpyi o’wm mnn 
lJD’n nmi □ , TDn nn. Whereupon Raba exclaimed that the sages 
are displeased with such pious folk, D’oan rm D’TDn 
ona nmi. 


9. The Ends We Seek Influence Our Attitude 

In interpretation we must not indiscriminately adopt the con¬ 
sistent policy to be either strict and severe, or liberal and lenient. 
We must be guided by the ends we are seeking, namely the 
preservation of traditional practices in their typically Jewish 
form. In our days when the people have taken so many liberties 

51 Cf. Wohlgemuth, Jeschurun , I, 184-186, 314-320. 

s “ This rule goes back to Saadia Gaon, quoted by R. Asher (Baba Metsia 
VII.6). Cf. also Maimonides, Hilkot Shabbat VI.1, and the commentaries, 
Orafr ffayyim 307.2; rf’atn (ed. Aptowitzer) 1.434-5; R. Eliezer of Metz, 
D^pn D’KT idd, no. 148, p. 142a and Responsa of R. Meir of Rothenberg, 
Budapest, 1895, no. 202, and M. J. Breisch, spy’ np^n, Jerusalem, 1951, nos. 
61-2, pp. 119-124. 

s* Shabbat 121b. 
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with the ritual, we should insist upon their performance and 
adopt a stringent attitude just as Rab did when he noticed 
violations of the law due to ignorance in his day tcto nypa 3T 
*ni TO *rm. 53 On the other hand when justice to individuals is 
involved, in such cases there is no question but that the courage 
to be mild is more meritorious *]ny RTfim ns. 54 In general, it 
would be safe to say that our attitude must vary depending 
upon the case or situation at hand, because no unbreakable rule 
can be laid down. 


10. Continuity of Jewish Law 

One of the most fundamental principles in our approach to 
Jewish law must be the preservation of the continuity of Jewish 
tradition which was maintained in unbroken succession from 
remote antiquity. The first paragraph in Abot enumerates 
the links in the chain of tradition from Moses to the men of the 
Great Synagogue and Maimonides in his introduction to 
the Mishneh Torah enumerates the links in the chain down to the 
time of R. Ashi. Now when we maintained before that the Tal¬ 
mud is our final authority, we did not contemplate a reversion 
to the laws and customs of that period. We would not advocate 
a Heter for eating chicken with milk because it was customary 
to do so in the locality of R. Jose the Galilean. ss That would be 
impossible and absurd as for the English to relapse into Eliza¬ 
bethan manners and speech. The principle of continuity was well 
expressed by the Geonim in the legal maxim “the practice is in 
accordance with the latest authorities” ’inraa RTO^n. Accord¬ 
ingly the decisions of the Aharonim, the Shak, the Taz, the 
Magen Abraham , and the Be’er-Heteb are valid for us in so far 
as they represent persistent and characteristic trends in the 
continuity of the Jewish tradition. 

sj Hullin 110a, similarly R. Manashia was strict in his decisions to questions 
put to him by the people of Cascara (for the name, cf. J. Q . R., N. S., 27, 
1936, p. 71, note 11) because they were lax in observance. 

** Berakot 60a. 

« Shabbat 130a. 
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Thus I have endeavored to sum up in a general way the 
notions and ideas that regulate our interpretation of the law of 
today. These are in the main the same principles that guided 
the rabbis of the Talmud 5 * and of the Middle Ages. The prob¬ 
lems are different today because the social life and the political 
conditions and the Weltanschauung, as well as the economic 
circumstances of the Jews of those times have been basically 
transformed. 


Ill 

What is the nature of the difficulties that confront us now? 

(1) There are cases where the law is clear but it is out of 
harmony with economic conditions, and is accordingly impossible 
of observance by many of those who are inclined religiously, 
e. g. the closing of shops on the Sabbath; others living in small 
communities where there is no shohet, or those whose business 
requires them to travel find it well nigh impracticable to observe 
the dietary laws, not to speak of the regulations concerning food 
prepared by Gentiles D'lay ^W3. 57 With regard to these infractions 
our attitude can only be that we must wait for a more favorable 
change of circumstances that will aid in the observance of these 
rules. 5 * 

(2) Other religious precepts for social reasons are very difficult 
or inconvenient to perform. In little villages, where the members 
of a congregation are scattered over wider areas, and live far 
from the synagogue, they find it compulsory to travel on Friday 
night if they wish to attend services. I doubt whether a halakic 
remedy can be found. 59 

Other rules are at variance with the manners of Western 

55 The rabbis realized too that times had changed, cf. D. Stossel, "Von den 
AbanderungsmOglichkeiten in rabbinischen Schriften unter besonderer Beriick- 
sichtigung des «n’«n Princips,” in Kroner-Festschrift, Breslau, 1917, pp. 27-66; 
and supra, p. 54 note 53. 

Yoreh De‘ah 113. 

** Baba Kamma 28b. 

s * Cf. responsum by Toledano, loc. tit., no. 28. 
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civilization such as the prohibition of shaving. 60 From the 
responsa of the eighteenth century we learn that shaving was 
quite common among the Jews of Italy, mtwn m*?) pya 
Tyi Ty Vaa yriD "inn o’nm irrmnya®. The violation of this law 
provoked some halakic complications such as the question 
whether a person who shaved was competent as a witness inas¬ 
much as he transgressed a Biblical law. There is an interesting 
responsum by Lampronti written in Ferrara in 1734 in the 
Pahad Yitsfyak 61 which vividly portrays conditions very analogous 
to those of our own day, which I cite at length: A, before he 
died, made out a will, in which he bequeathed all of his property 
to his mother, and left nothing to his four sisters. After A’s 
death, his mother entered into possession of the estate which 
she bestowed as a gift while still living, on her two sons-in-law. 
After a year and a half she died, and the sons-in-law assumed 
title to the property. Then the four sisters of A instituted a suit 
against the two sons-in-law on the ground that they were un¬ 
justly disinherited by their mother, for according to the civil 
and natural law (yatun ’mi D’un mpin ’Dial ’ea) they were entitled 
to their legitim (R'DU’l’^n), 62 i. e. the portion of the estate to 
which upon the death of the parents, the children are entitled 
and which cannot be affected by any testamentary provision 
made by the decedent without cause. Furthermore they claimed 
that the mother’s title to the property was invalid because one 
of the witnesses to the will was disqualified inasmuch as he used 
to drink Gentile wine (dj” ono), and being a barber, shaved 
himself and others. Hence the mother had no legal right to 
give the property to others. 

The defendants claimed first that legitim is not recognized by 

60 Cf. Jewish Encyclopedia, s. v. "Beard.” 

41 5. v. minn p J’Vidb, pp. 35-36, cf. also nairn ’nnu to 'Eben ha-Ezer 42.5, 
Isaac Handel, nny, Vienna, 1866. 

** For legitim in Roman law, cf. F. Mancaleone, "Le donazioni tra virie 
la legittima del patrono net diritto romano classico” in Studi di diritto romano 
in onore di Vittorio Scialoia, Milan, 1905, Vol. II, 609-25, and for Italian law, 
cf. M. C. Zanzucchi, Le Successioni Legitime, Milan, s. a., G. La Pira, La 
Successione ereditaria ah intestato a contro il testamanto, 1930, and Kreller, 
Romisches Recht, Vienna, 1950, p. 245, notes 2-3. 
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Jewish law and that they were unaware of the fact that the 
witness was incompetent, since he was upright in business and 
was the keeper of the royal seal. Heretofore witnesses were 
never barred for drinking Gentile wine or shaving and were 
allowed to attest wills, marriage certificates and writs of divorce. 

The rabbi decided that the plaintiffs were not entitled to 
redress on the ground of legitim as Jewish law does not recognize 
the jus naturalis (yaon m) and the Mishnah states explicitly 
that if one disinherits his children, the act is valid but the 
sages disapprove of the action via n« rvim onriN^ VDaa aman 
UD’n nrru D’oan rm n»y nwy® no . 63 This rule has been 

accepted by all the codifiers. 

With regard to the impeachment of the witness, the following 
must be considered. He could not be barred on the first charge 
preferred against him on the grounds of drinking Gentile wine 
because that is only a rabbinical prohibition, and the rule is that 
persons who have violated rabbinical ordinances do not become 
disqualified to testify until it has been announced in the syna¬ 
gogue. 64 

The second charge preferred against the witness was more 
serious, since shaving is prohibited in the Bible. But even in the 
case of the violation of a Biblical law, a person is barred from 
acting as a witness only if he realizes the gravity of his crime, 
as Maimonides pointed out, 6s and is aware that it disqualifies him 
from testifying. But this is not the case here since shaving has 
become so common that even the rabbis refrain from rebuking 
the people for it, in accordance with the maxim “Just as it is 
proper to admonish a person who will obey, so it is improper 
to admonish one who will disobey” nan noi^ onn^ mxow dbo 
yotw irtw nan noi 1 ? vbw mxo -|a yatwn , 66 and consequently he could 


41 Baba Batra VI11.5. The prohibition of IT! 1 ?} in Scripture was interpreted 
by the rabbis to mean removal of the beard by a razor, but not by scissors, cf. 
Yoreh De'ah 181.9, and also Isserlein, ]»in nonn, no. 295. For the custom 
among the Romans, cf. Marquardt, Das Privatleben der Romer, 2nd ed., pp. 
598-599, Blumner, Die Romischen Privataltertiimer , 1911, pp. 267 ff. 

44 Cf. Hoshen ha-Mishpat 34, 23. 

‘s Hilkot ‘Edut XII.l. 

44 Yebamot 65b, Y. Terumot V end and parallels. 
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not have perceived the seriousness of the offense. Furthermore 
since the sisters did not begin their suit during their mother’s 
lifetime they indicated by this silence their abandonment of the 
claim, and whereas the will was made in anticipation of death, 
no witnesses were necessary, as the testament was undisputed. 
Lastly, it would be against the general welfare to disqualify 
this person, because ever so many marriage certificates and other 
documents were signed by persons who committed the same 
offense. I have quoted in extenso to show how R. Isaac Lam- 
pronti dealt with problems not merely in a legal manner but 
considered also the public good. 

(3) There are cases where the circumstances inflict hardships 
and injustice on innocent parties. I am referring to the enforce¬ 
ment of the Jewish law of divorce in the present social and 
economic setup. This is a matter which no rationalization can 
gloss over. We cannot consistently be deaf to the pleas of the 
suffering Agunah and profess belief in the sublime utterance of 
Jeremiah: “I am the Lord who exercises mercy, justice and 
righteousness in the earth; for in these I delight, saith the 
Lord.” 67 

Furthermore, as Professor Ellwood has well said: “Judaism 
got its lofty moral tone from the projection, idealization, and 
spiritualization of the values found in the ancient Jewish family. 
The concepts and phraseology of Judaism can indeed be under¬ 
stood only through understanding the ancient Jewish family.” 6 * 
This lofty moral tone must also be extended to those cases of 
unavoidable frustrations in family life, especially since Judaism 
permits the marriage bonds to be torn asunder. It is a historical 
fact that the main objective of the rabbis in their rulings on 
divorce was to shear the husband of the plenary powers granted 
to him by Scripture by introducing technicalities with regard 
to the writ of divorce in order to protect the woman. Hence 
they required a Get to be written specifically for the woman 
notp 1 ?; that the husband order the scribe in person to write the 

IX.23. 

6 * Reconstruction of Religion, a Sociological Study, New York, 1922, p. 193. 
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Get without being able to delegate this authority to another 
nDD’D vb ’^’D. They recognized grounds which entitled 
the wife to sue for divorce. In case when the husband met with 
foul play, they dispensed with the usual requirement of two 
witnesses to certify the fact of death in order to permit the wife 
to remarry. How does the problem arise? The iron clad rule 
which permits a Get to be written only by the express command 
of the husband, leaves the woman without redress when he has 
disappeared, or refuses to grant her a Get although he may have 
obtained a civil divorce and remarried. The situation is aggra¬ 
vated in our time because the Bet Din cannot always exercise a 
persuasive influence over a refractory husband.* 9 

This problem, to be sure, has been agitating the rabbis for 
a long time, and it is the oriental rabbis who have been more 
alert. A variety of solutions have been offered to the public. 7 ® 
A rabbi of Egypt has proposed the conditional marriage to be 
set aside at the discretion of the court ]n rva HTTP run ^y. 71 
Aside from the possible halakic uncertainties, it robs matrimony 
of the stability and the equilibrium such a fundamental human 
institution requires. The late Louis Epstein in his proposal 7 * 

69 Cf. infra, p. 110. 

7° Cf. Margulies, “Kiddushin al Tenai,” in Rivista Israelitica , IV (1907), 
87-91; Shapotnik, fferut *Olam , London, 1928; Lubetzki, En Tenai be-Nisuin, 
Vilna, 1930; Henkin, Perusha I bra, New York. In June 1953 the Rabbinical 
Assembly adopted a proposal submitted by Professor Saul Lieberman to 
alleviate the plight of the Agunah. It took the form of an ante-nuptial agree¬ 
ment appended to the Ketubah. In this special clause both parties to the 
marriage agree to submit their irreconcilable differences for arbitration before 
the national Bet Din of the Rabbinical Assembly. (For special clauses in the 
Ketubah , cf. Epstein, The Jewish Marriage Contract , 1927, pp. 269-283). In 
the event where one of the parties refused to abide by the decision of the 
national Bet Din, then the latter would be able to refer to the civil courts for 
the execution of their judgment, cf. Solomon Gutstein, “Civil Enforceability 
of Religious Ante-Nuptial Agreements,” in University of Chicago Law Review, 
23 (1955), no. 1, pp. 122-132. 

71 IJayyim Moses Bigrano, Kiddushin aLTenai , 1925, Toledano in ^rnn o’, 

no. 74. His plan was opposed by Ben Zion Uziel in ^H’ny *ddpd, Tel Aviv, 
1935, Vol. II, nos. 45-46. Uziel wrote against the ’nan ^y xnano issued 

by the Turkish rabbis, loc. cit., no. 44. 

72 mny rnapn jyoS nyxn, New York, 1930. In Li-sheelot ha-Agunah Epstein 
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tried to circumvent the law by arranging for the husband at 
the time of marriage, to appoint a Sheliab to order a scribe to 
write a Get to be delivered in case of certain contingencies. This 
arrangement apart from other considerations seems to be totally 
out of harmony with the spirit of halo and consecration that 
attends the marriage ceremony, when human feelings run very 
high, to ask the husband to dictate in cold calculation, arrange¬ 
ments for a possible future rupture of the matrimonial relation¬ 
ship. There is, it is true, precedent for such a procedure in 
Babylonian Law. 73 

The question has often been raised whether we should seek 
relief for the Agunah by exploring the possibility of interpreting 
the law of annulment. 74 The Mishnah 75 for example recognizes 
the principle of mytD nmp, whereby the betrothal is null and void 
if one of the parties to the betrothal was a victim of fraudulent 
misrepresentation. The theory underlying this rule is as follows: 
If the mistake induced by fraud or misrepresentation was funda¬ 
mental enough, then there never was real consent, and the 

reprinted his nyxn, published the proposal of Ben Zion Alkalai and discussed 
the various halakic objections that have been lodged against his Takkanah . 

n Cf. Barton, A Sketch of Semitic Origins , New York, 1902, p. 46, note 2. This 
was a regular feature in ancient oriental and later Greek marriage contracts. 

w Cf. Epstein, “Marriage Annulment” in the Proceedings of the Rabbinical 
Assembly , 1928, pp. 71-83. A Portuguese rabbi, Samuel ben Halat of the 15th 
century tried to solve the Agunah problem by annulment, cf. Toledano in 
□ ”nn 1930, pp. 210-224 and his brian o’, no. 74. 

7s Kiddushin III.5, cf. Tosefta II.5. R. Joshua ben Korbah explained that 
David married two sisters because his betrothal to Merab was a mye> w?p. 
(Sanhedrin 19b, Kimbi to I Sam. 18.22). According to another version, Doeg 
advised Saul that David was no longer married (mb nw’N 0* ’Dl) since he 
committed \6s6 majesty (cf. Sam. 20.13) and is considered dead. Now permit 
his mate (wynp, cf. Theodor-Albeck, Genesis Rabbah, p. 289, and Ginzberg, 
Legends , v.45) and declare him f rfTrjr6s as if he were dead, and his life forfeit. 
So Saul on his advice gave Michal, who was David's wife, to Palti ben Laish. 
(Genesis Rabbah 32.1 and 18.1). For R. Solomon ibn Adret’s view that a 
prophet answered David that Palti ben Laish did not cohabit with Michal, 
cf. his Responsa , 1.10, and Rashi to Gen. 20.7. For the term £ 1771776 $, wanted 
for arrest, hence an outlaw, cf. Bickerman, Revue de VHistoire des Religions , 
vol. 112 (1935), 214, and Taubenschlag, Law of Greco-Roman Egypt , vol. II, 
29-30, cf. especially Septuagint to I Sam. 20.1. 
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betrothal being a contract, requiring the consent of both parties, 
is void. R. Simon ben Zemah Duran 76 and other authorities 
follow this line of reasoning in case where one of the parties to 
the marriage was impotent at the time of nuptials. Tis true 
that the medieval authorities 77 went beyond the view of the 
Mishnah and annulled the betrothal only when there was a 
double stipulation Vied 'fcon and other technicalities. 

The Talmud rejects categorically the legal validity of the 
hypothetical suggestion that a woman would not have given her 
consent to marriage if it ultimately led to very disagreeable 
circumstances 78 nosy nttnp nb '3m NXijnN. 78 * 

As for the problem of a recalcitrant Yabam 79 who declines for 
purposes of extortion to undergo the ceremony of Ifalitsah , I 
see no remedy. 80 

(4) There are many points of law which are uncertain and 
are the subject of controversy. Numerous instances may be 

* 6 Responsa no. 1, cf. E. Goldberg, mn»m «mD, New York, 1922, where the 
entire question is fully dealt with. 

n Thus Rashi explains myo nm*p in Ketubot 51b as referring to ’fcun. 
It is interesting to note that while M. Kiddushin III.5 is literally repeated 
in the Mishneh Torah , I shut VI11.6, it is omitted entirely in * Ebert ha-Ezer 
38.24. Cf. Tosafot, Kiddushin 49b, s . v. onai who felt that there were 
cases where fraud was a ground for invalidating a contract. Cf. also Tosafot 
Yebamot 2b, s. v. in and R. Asher, Yebamot 1.3. 

* 8 Baba Kamma 110b, cf. also Responsum of R. David Cohen, IX.8, ed. 
Saloniki, 1803, 67d. 

The halakic principle m UD*n ronx ^yai ’ton ^y rranp, Ketubot 74a, 'Eben 
ha-Ezer 38.35) as well as its corollary pawn ’fcon (Yebamot 107a) practically 
eliminate any legal possibility for allowing a loophole for the annulment of 
marriage. 

™ There are many responsa which deal with such instances. Of particular 
interest is the case of David Bindigo of Avignon discussed at length in the 
Responsa of Moses Galante, no. 77. For the rarer case of a stubborn noa*, cf. 
Responsa of R. Nissim, no. 61. R. Samuel di Medina, (Responsa, ' Eben ha - 
1 Ezer , no. 67) says that the recalcitrant levir may be compelled to comply 
with his duty by whipping. 

80 Lampronti officiated once at a wedding where the ]wpp were given on 
condition that the marriage would be void if the husband died without issue, 
in order to obviate the nx’Vn ceremony. This he did with the approval of 
Mordecai Bassano, cf. Pahad Yitsbak , s . v. n«, ed. Lyck, 1864, 102b. 
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cited from the codes and commentaries.® 1 I shall make mention 
of two cases which are of current interest. 

First is the question concerning the validity of civil marriage.®’ 
Already in the last century sore disagreement existed among the 
authorities as to whether such a marriage necessitated a Get. In 
more recent times the late Professor Hoffmann* 3 as well as Rabbi 
Joseph Rosin® 4 decided that it did. We took the same stand on 
the question because it accorded with the general practice of the 
orthodox rabbis of this country, as well as for logical rather than 
for purely legal reasons. For it would have been unwise to deny 
the status of marriage to a couple who dwelt together as man and 
wife and were so reputed by all their friends, although a stamp 
of quasi approval is given to matrimony without religious 
ceremony. Civil marriage followed by connubial relations, has 
the same status that a common law marriage would have in 
Jewish law, for cohabitation without proper intent is not recog¬ 
nized as a way of establishing the matrimonial relationship. On 
the other hand this decision is not inconsistent with the refusal 
to recognize civil divorce, because in Jewish law, the termination 
of marriage is affected only through the instrumentality of a 
duly executed writ. 

Secondly and much less momentous, is the question whether 
the sturgeon® 44 is kosher or not, which hinges upon a correct and 
valid definition of scales, a moot point among the legal com¬ 
mentators. According to Nabmanides,® 5 scales are round and 

41 Already in early times there are references to uncertainties in the law 
that awaited decisions. Thus in I Maccabees IV.46 we read, ‘‘Until the 
prophet should come and decide,” cf. Ginzberg, Eine unbekannte judische 
Sekte, pp. 303-317, where this matter is thoroughly discussed. 

®* The literature on the subject is fairly extensive. The most important 
items are listed in the Appendix, infra, p. 243. 

*» id^d, III.20. 

* 4 rayo max 1.26. Rabbi Rosin requires a special formula in the Get, yix 
tM3 inn now, cf. also Kasher, ’"non KnV’som D'aDin, New York, 1943, p. 107. 

•“ Sturgeon was a delicacy among the Romans, cf. Pliny, Natural History, 
IX, 17.27, A pud antiquos piscium nobilisimus habitus acipenser, cf. also Mar- 
quardt, Das Privatleben der Romer, 2nd ed., p. 433, note 5. BlUmner, Die 
Romischen Privatalterturner, Munich, 1911, p. 181. 

** Commentary on Lev. 11.9. 
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horny plates like nails, removable from the skin by hand or 
knife, like the skin of fruit or bark of a tree, but if it is not 
removable at all, then they are no scales. This interpretation is 
based on the Aramaic rendering for rwpvp. Rabbi Ezekiel 
Landau* 6 is supposed to have permitted fish whose scales were 
removable only after having been soaked in lye water for three 
hours. Aaron Chorin,* 7 disciple of Ezekiel Landau and one of 
the earliest reform rabbis in Hungary also allowed it. A storm 
of controversy followed his decision and among the Orthodox 
rabbis, it became a battle-cry against Reform. 

The question is still unsettled as to what is the accepted legal 
definition of scales, and whether the sturgeon has scales in the 
ritual sense of the term.** 

Finally there are problems, many of a congregational charac¬ 
ter,* 9 for which there are no precedents in the Shulfyan Aruk, 
and which actually do not involve a question of law, such as the 
following: May a Jew who has married an unconverted Gentile 
woman enroll as a member in the congregation, or may women 
sit on the Bintah during Divine services? And many others. In 
answering such questions we are to be guided by a sense of 
propriety and expediency as well as by an intuitive feeling as to 
what is the Jewish way of dealing with those situations. I have 
been able here only to touch upon a few of the most striking 
maladjustments in our midst, but I hope I have succeeded in 
indicating an acceptable approach to their solution. 

Before concluding I wish to make a plea. Historians have 
argued interminably over the question whether the leaders of a 
generation mould the ideas and influence the conduct of their 
age or merely voice the inarticulate aspirations and sentiments 
of their fellow-men. In truth both views represent the two sides 
of a medal. Now it is our duty as trustees of the legacy of 

M rnirra jrm, 2nd series, Yoreh De‘ah 28, cf. also R. Shapiro, nairn ’an to 
83.1, note 12. 

87 Cf. Jewish Encyclopedia IV.43, where the controversial literature is cited. 

M Cf. naipn «nn» to Yoreh De'ah 83 and Hoffmann, no^o 11.21, and 

Pahad Yitshak, s. v. o»n. 

** Cf. Shabbat 139a, Hilkot Tsibbur, the Halakot Gedolot, too, has a section 
entitled Hilkot Tsorke Tsibbur (ed. Warsaw, 1876, pp. 90-92). 
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Judaism 90 to direct our people in the right use thereof. This we 
can do if we are acquainted with the terms of the legacy. 

I wish to make a plea for a renaissance of the study of Jewish 
law in our midst. I am thinking of the study of that part of the 
law that was traditionally considered as prerequisite for rendering 
authoritative decisions on ritual law. 

An intensification of the study of Jewish law will (1) dissolve 
the feeling of inadequacy provoked by insufficient halakic learn¬ 
ing. (2) It will enable us to use the Shulfyan Aruk more intel¬ 
ligently as a guide for religious practice and to render more 
authentic decisions. (3) It will raise the prestige of the Rab¬ 
binical Assembly to a point where it will command more author¬ 
ity and respect of VVs in matters of law. 

In conclusion, I shall paraphrase a Midrash on the merits of 
the study of the law. When Jeremiah exclaimed: “ ‘Who is the 
wise man, that he may understand this? And who is he to whom 
the mouth of the Lord hath spoken, that he may declare it? 
Wherefore is the land perished and laid waste like a wilderness, 
so that none passeth through?’ Neither sage nor seer nor seraph 
could venture a reply. The Lord saith: Because they have 
forsaken my law ’mm n« oaty ^j?. Would that they had rather 
forsaken Me but pursued the study of the Torah, for the powerful 
illumination emanating from the Torah would have led them 
back to the right way and brought them nigh unto Me ’Ki^rr 
atJio^ p’tnD rrn mw ntum ra ppDiy vrw *pnD now ’mini ury min .” 91 


*® Cf. Deut. 23.4, where the Torah is spoken of as an inheritance. 

»* Cf. Ekah Rabbah, Introduction, 1.1, Y. Hagigah I, 76c, Nedarim 81a 
and ps. Rashi, ad loc. 



CONCERNING THE JEWISH LAW OF 
DOMESTIC RELATIONS* 


The theme that I am scheduled to treat is wide in scope. No 
legal institution is at once so universal and so fundamental a 
part of the social system of modem society as is marriage. None 
affects the inner life of a nation so profoundly or in so many 
ways, ethical, social, and economic. May I alert you to the fact 
that the matter of domestic relations poses the most turbulent 
problem not only in Jewish law, but in every known system of 
private law, and divorce is the most disconcerting part of the 
entire system of family law. As James Bryce forcefully put it: 
“When the question is asked, what is the best divorce law? the 
only answer can be ‘There is no good divorce law. There are 
faults in human nature which have always existed, and appar¬ 
ently will always exist, and there is no satisfactory method of 
dealing with them, all that can be done is to choose between 
different evils.’ ”* 

The celebrated justice of the supreme court, O. W. Holmes 
once remarked: “If we consider the law of contracts it is full of 
history.” If this is true of the common law, how much more is 
it applicable to Jewish law which has such a longer history. I 
mean to treat somewhat casually some phases of the law of 
domestic relations and try to relate them to the difficulties 
created by the inequality of the status of women vis-4-vis the 
Jewish marriage contract without divorcing them from their 
historical setting. I have in mind the spiteful husband who 
refuses to grant his wife a Get, although the marriage was civilly 
abrogated, the ruthless man who deserted his wife, or the hapless 
husband who disappeared without leaving a trace of his where¬ 
abouts, as well as the man who lost his mind after he found a 

* An Address delivered at the Joint Law Conference of the Rabbinical 
Assembly on February 24, 1953. 

1 Studies in History and Jurisprudence, 1901, p. 853. 
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wife. For the victims of these circumstances, the law at present 
offers no remedy. 

The Jewish law of divorce is based primarily on the Talmudic 
elaboration of Biblical law. The rabbis, being the authentic and 
recognized expositors of the Law, it behooves us to study and 
penetrate into the nature and spirit of their interpretation. To 
apprehend the nature of their approach to Scripture, it may well 
be enough to delve into their system of hermeneutics, and discern 
their analytic power as logicians. But to catch their spirit and 
manner of adopting a living law to a changing scene, it will 
be imperative for us to envisage their philosophy of law, their 
ideas about the role of the family in Jewish society, and their 
psychology of the nature of man. 

It is true that the letter of the law was especially precious to 
the rabbis inasmuch as the Torah was deemed by them to be 
the word of God. Yet we should not forget what Whitehead 
reminded us: Today there is but one religious dogma in debate. 
What do you mean by God. This is the fundamental religious 
dogma.* The rabbis of the Talmud obviously knew what the 
belief in the divine ancestry of the law meant to them, 1 * 3 and it 
manifestly was compatible with their flexible interpretation of 
the law. Rarely have civil judges, dealing with admittedly 
purely human law, allowed themselves more freedom with the 
words of an ordinance than have the rabbis with the sacred 
text of Scripture. The rabbis who conceived Jewish law as being 
dual in nature, 4 for they contrasted min nm with d'ibid ,_ m 

1 Quoted by Robert J. Hutchin, Frankness in Religion, New York, 1929, 

pp. 159-160. Whitehead was anticipated by Cicero who wrote “that the 
opinions we are to hold about religion, piety, and holiness, about ritual, 
about honour and loyalty to our oaths, about temples, shrines, and solemn 
sacrifices ... all of these questions depend upon the question of the nature 
of God” (Be Natura Deorum, 1.6, 14). 

3 The rabbis remarked, if you learned a doctrine which gratified you even 
from a simple Jew, you shall treat it as if it came from a great man, or a sage 
or a prophet or from Moses himself, nay, even as if it emanated from Provi¬ 
dence, Y. Sanhedrin X.l (28a) and parallels *i"Jm Vtne' ]Bp ’bb im nnynv oh 
miain »bb lyoito nVk ... jop *bb ijbwb -pj’jn nn* hV. 

* Cf. Proceedings of the American Academy for Jewish Research XX. 1951, 
p. 233. 
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or WV’Tltn with pan would fully agree with Ulpian’s definition 
of jurisprudence 5 as being the knowledge of Divine and human 
matters,* of what is just and what is unjust, Juris prudentia est 
divinarum atque humanarum rerum notitia, iusti atque iniusti 
scientia (Digest 1.10.2). 

As I have been taunted for dwelling persistently on the rab¬ 
binic doctrine of the divine origin of the law may I wryly and 
proudly refer to the supreme self-confidence of the early settlers 
of my native State, Connecticut, who proclaimed that their 
colony would be governed by the laws of God until they found 
time to make better ones. 

Unlike Paul, who flaunted the thesis that the inexorable 
letter of the law was the very antithesis of its pliant spirit, the 
rabbis conceived the law to be a subtle synthesis of its letter and 
spirit. 7 

What are some of the notions they entertained about matri¬ 
mony which have a bearing on our problem? The rabbis regarded 
marriage, in the main, as a great blessing for the individual and 
society. They dissented widely from Menander 1 (a Greek writer 
of tragedy of the third century BCE) who maintained that 
marriage, if one will face the truth is an evil, but a necessary 

* Cf. Senn, Les Origines de la Notion de Jurisprudence, Paris 1926, pp. 1 ff. 
Donati, Archivio Giuridico, 98 (1927) pp. 66 ff. and Arias Ramos, Derecho 
Romano, Madrid, 1947, p. 30 note 31. Philo too makes the same distinction 
with respect to wisdom which he derived from the Stoics, cf. Quis Rerum 
Divinarum Heres, XXXVIII, 182 and De Congressu XIV 79. Cf. also Cicero, 
Nemo igitur vir mo gnus sine aliquo adflatu divino umquam fuit, {De Natura 
Deorum II, LXVI, 167). Symonds remarks that “The study of Roman law, 
which was one important precursory symptom of the Renaissance owed much 
to the medieval respect for the empire as a Divine institution {Encyclopedia 
Britannica vol. 23 (11th ed.), p. 84). 

6 For the concept of the law as divine and human, cf. B. Natanyahu, Don 
Isaac Abravanel, 1953, p. 155. 

7 Philo remarks that the term finger of God (Ex. 8.19) is equivalent to the 
divine letter of the law {lacov r$ yp&ppa deiov) declaring that sophistry is 
ever defeated by wisdom {De Migratione Abrahami XV.85), cf. also my article 
“Letter and Spirit in Jewish and Roman Law” in the Kaplan Jubilee 
Volume, English section (1953) pp. 109-133. 

* Fragment 651 K ed. Loeb Classics p. 514. Cf. also Hermann-BUimner, 
Lehrbuch der Griechischen Privataltertumer, 1882, 3rd ed. p. 260 note 2. 
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evil, rd yaptiv kkv ns rijv bXriQtiav v/cowf), nanbv niv ianv 
AXX’ bvaynaiov naubv. On the contrary the rabbis speak in 
lavish terms about the boon of matrimony. They believed that 
it created the proper atmosphere in which happiness, security 
and spiritual blessings could be best sustained; b ]’tw ’D bo 
min aboi noin ttbn nans tbn nsm ubi nnov nbn ’n® (Yebamot 
62b). No wonder the rabbis ever had their eyes fixed on goals 
which encouraged the preservation of the family ties as much 
as possible and the maintenance of high standards of purity and 
integrity. 

Thus R. Eleazar ben R. Jose explained that a man who di¬ 
vorced his wife because of strong rumors about her morals could 
not remarry her nmya mmo nun irr vbv (Gittin 46a). 

R. Jofianan ben Nuri, on the other hand, objected vehemently 
to R. Akiba’s lenient ruling that a woman may be divorced on 
account of the idle gossip of other women, because of the fatal 
effect it would have on Jewish family life Dmn«^ nn nmn vb in dm 
n*?j?n nnn nnttn’w irn« (Gittin 89a). Again the Amoraim gave 
as one reason for Raba’s rule I’D’in WIN ]’« (Ketubot 3a) as a 
measure to prevent women who are free and easy (mxno) from 
taking undue advantage of a conditional divorce. Their sense 
of equity operated to maintain also a just balance between the 
rights of husband and wife as far as it was consistent with the 
letter and spirit of the law. 

The rabbis being no idle idealists, but consummate connois¬ 
seurs of the nature of man, realized despite their own doctrine 
that marriages were made in heaven,’ that these self-same unions 
had to be consummated on earth, to borrow a phrase from the 
16th century French jurist 10 Loisel, (1536-1617) and alas! some 
of these did run aground and had to be salvaged. Forsooth, it 
may be asserted that the rabbis deplored divorce as an evil, 
indeed it was a necessary evil. Even the Palestinian Amora R. 

’ Cf. Abrahams, Book of Delight and other Essays, pp. 172-183, and Ginzberg, 
Legends of the Jews, V. 75, note 20. 

10 Les marriages se font au Ciel, et se consomment en la terre, Institutes 
Coustumiires, I. 2, 88, ed. M. Reulos, Paris, 1935, p. 28. Cf. also Troplong, 
De I’influence du Christianisme sur le droit civil des Romains, 3rd ed. Paris, 
1868, p. 237. 



104 


LAW AND TRADITION IN JUDAISM 


Eleazar, who voiced the view that even the impersonal altar 
shed tears over such a personal tragedy nairon lnw anion bo 
niyon vby t*tid rare iV'OK would agree, albeit sorrowfully, with 
the Babylonian Amora, Raba, who declared that a man must 
needs divorce if he got a shrew for a wife (Yebamot 63a) nw 
rnn& m*D njn. 

The terms under which a marriage may be terminated must 
have perplexed many an exegete ever since the law was laid down 
in the Torah limiting the husband’s right to divorce his wife 
only on the ground of unseemly or immodest behavior nny 
Tan. The historical meaning of this text was known to the rabbis 
as is evident from the tradition preserved by R. Meir. 11 But 
to jurists of a living law," this interpretation was inadequate. 
Incidentally it may be well to distinguish between pure exegesis 
when its purpose was simply theoretical, and interpretation 
when its intention was to meet an immediate need. 

During the first century of the common era, for many reasons, 
marriage ties were not so firm in the Greco-Roman world 11 of 
which the Jews constituted a part, and the grounds for divorce 
became a paramount issue among the Jews. The classical 
Roman law of this period, provided for the dissolution of the 
marriage if either party became disillusioned with the partner¬ 
ship. 14 This rule was known to the rabbis as we learn from the 
Y. Kiddushin 1.1 nr n« nr panin Dmar. Josephus relates that Salome, 
the sister of Herod after quarreling 1 * with her husband, sent 

11 Gittin 90a, in the Y. Gittin end, and Sotah 1.1 it is given in the name of 
the school of Shammai. 

" Jolowicz points out that utility, that is the practical aspect of the law 
must not be sacrificed to elegance, namely, exact historical scholarship, cf. 
"Utility and Elegance in Civil Law Studies” in the Law Quarterly Review 65 
(1949), pp. 322 ff. 

** Cf. Muirhead, Historical Introduction to the Law of Rome, London, 1916, 
pp. 223-224, 274-275. 

13 An allusion to the right of women to sue for divorce in Greek law, (cf. 
Beauchet, Histoire Du Droit Privi de la Rtpublique Athinienne I, 381) is found 
in Philo, De Cherubim 115. 

« Cf. Boaz Cohen, “Divorce in Jewish and Roman Law,” PAAJR, XXI, 
1952, p. 20, note 83. For Paul’s view (I. Cor. 7.15) cited there, note R. Ishma- 
el’s opinion in Midrash Tannaim to Deut. 23.15 (ed. Hoffmann, p. 148). 
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him a bill of divorce and dissolved her marriage with him in 
contravention of Jewish law (Antiquities 15.7.10). Similarly, 
Herodias divorced her husband in violation of Jewish law (. Antiq¬ 
uities 18.5.4). These acts were the results of the influence of 
Roman law, which made an impression upon these assimilated 
ladies of the aristocracy. 

An ascetic section of the Judeo-Christian community reacted 
to the extreme laxity of family ties of this time by prohibiting 
divorce altogether. 14 However, the rabbis were guided by 
Scripture and common sense. The Beth Shammai, noted as 
conservatives, believed the best remedy to the situation was 
to permit a man to divorce his wife only if she were a hussy, 
hence they restricted the meaning of mi nny to embrace only 
sexual unchastity. This view appealed also to the fancy of a 
puritanical group of the early Judeo-Christians. 17 

The Beth Hillel considered wedlock a covenant or contract 
between man and wife, under which they should experience all 
the blessings of a marital union. Consequently, the school of 
Hillel extended the meaning of T3i nny to include incompati¬ 
bility even such as would result from the continuous culinary 
shortcomings of an awkward wife, who failed to realize that the 
way to a man’s heart is via his stomach. As is well known, it 
is the view of Beth Hillel that prevailed. 

R. Akiba’s view roD’n roo mriK kxd iV’bn was based on the 
conception, which has good Scriptural warrant, that marriage 
is grounded upon conjugal affection 1 * (Shabbat 64b) and its 
cessation gave the husband the right to divorce. The classical 
Roman jurists too considered affectio maritalis 19 as the basis of 
marriage, hence their liberal view of divorce. 

16 Luke 16.18. 17 Matt. 5.32. 

rt Cf. Ibn Ezra to Deut. 24.1. Note also Prov. 30.21, Code of Hammurabi 
$ 142, and the Assuan Papyri, ed. Cowley, no. 15. For Y. Ketubot 30b, cf. 
PAAJR 18, p. 83, note 71. This notion is also presupposed in the phrase 
nnp nein na*n (Ketubot 56a), ]«kwj na’n (cf. Rashi, Ketubot 47b, s. v. iota jhd), 
ntra na’n (Tosafot, Yebamot 94b, s. v. nVn) and it ion 1 ? rrVrm torn na’n jto p« 
1 ’PHpl (cf. Rashi, Yebamot 107a). 

*» Cf. Digest XXIV.1.32.13 and Albertario, Studi di Diritto Romano, 1.195 ff. 
and Dumont, Les Donations entre £poux en Droit Romain, pp. 25 ff. 
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The rabbis were gravely concerned and disturbed over the 
inequality of the status of women with respect to the right to 
sue for divorce. They were aware that Scripture established a 
status of equality for women in certain areas of civil law mpn 
mina® pn bzb vrvb new ainon (Baba Karama 15a). But the 
letter of the law regulated the relations of the wife to the husband 
by the system which has been entitled that of subordination. 
They were fully cognizant of the fact that the Romans reg¬ 
ulated the relations of wife to husband under the system of 
equality. 

The rabbis, who were never lacking in ingenuity or resource¬ 
fulness, when they were convinced that their interpretation 
would be compatible with the letter as well as the spirit of the 
law, devised the following formula to remedy the inequitable 
and unilateral rights of the husband with respect to divorce. 
They accepted, in principle, the doctrine of equality for women 
to initiate divorce proceedings, but within the system of subordi¬ 
nation. Thus the rabbis established grounds which entitled 
women to petition for divorce. They then implemented their 
enactment and circumvented the Biblical law by establishing 
the paradoxical doctrine of compulsory consent 19 ® ny miR poiD 
’JN nm (‘Arakin VI, end) and neo nenyo m (Gittin 

IX.8). 

Some of the grounds that entitle a woman to sue for divorce 
are the husband’s inability or refusal to perform his conjugal 
duties (Nedarim XI. 12 Ketubot V.6), deprivation of her liberty 
to work (Ketubot V.5), cruel and inhuman treatment (Ketubot 
VII.2-5), non-support (Ketubot 77a), or if the husband de¬ 
veloped leprosy or engaged in a malodorous business (Ketubot 
7.10). Post-Talmudic authorities added other grounds, such 

”* This reminds one of the statement of Paulus: Quamvis si liberum esset 
noluissem tamen coactus volui (Digest, 4.2.21.5). For this passage, cf. M. 
Wyszynski in Symbolae Taubenschlag, Warsaw, III (1957), 475-491. This 
maxim of Paulus is the origin of the medieval phrase nolens volens. Dr. Noble 
called my attention to the use of this phrase by the twelfth century scholar, 
R. Eliezer b. Nathan of Mayence, in his Raban, ed. Prague, 1610, f. 46c, which 
reads as follows: mpa oVn oip r'y^a lnjnV injnS, i. e., cum volet ecum 

novolet. 
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as licentiousness (Eben ha-Ezer 154.1) bad temper (154.3), wife 
beating (154.3) epilepsy (154.4) and incompatibility. 20 

With regard to implementing this rule, the rabbis went so far 
as to permit the Jewish court to appeal to Gentile authorities 
to help it carry out their order ne>y l 1 ? onDlKl WlK O’Bain o’TDiai 
■WDi i 1 ? onoiK no (Gittin IX.8). 

Maimonides rationalized the paradoxical doctrine of com¬ 
pulsory consent as follows: Every man means to comply with 
the law, but lacks the appropriate strength of will and character 
to do so. Therefore when a man yields to the order of the tribunal 
even after a sound thrashing and application of main force, his 
compulsory consent corresponds to his innermost wishes, and 
his compliance under duress is regarded as having a true ring 
(Gerushin 11.19) nvnl? nm Hint? *in«D nm ii’K® nr -p’e^ 
iapn» Kin rm nrrayn id pnmnVi mxon *?a nwy^ Kin nmi brntP’D 
vkH? ana naa ’jk nm now nr* vvrw ny naine> ]vai. 

With respect to the laws pertaining to the grounds of divorce, 
the rabbis made sure to safeguard a devoted wife from the 
whims of a knavish husband, which found expression in the 
principle nK’Xin^ 1’1’ya n^p Rnn vbv. 21 Similarly, when they 
established grounds for women to sue for divorce, they were 
careful to protect a naive husband from the ruses of a wily 
wife n*?ya ^y nVp^poi into n’ry ronu new Knn vbv (Nedarim 
XI.14). R. Mesharshaya, too, was concerned over the problem 
when he observed ’*iaaa nosy nhm ro^m nnro nnn ^a Knn k 1 ?® 
n*?ya td nDxy nypooi (Gittin 88b). Tosafot, too, in their 
solicitude, remark naani nanr® na UB’apn kd® n®Ka o’oan i®n 
nnaina.” 

The second serious problem the rabbis had to cope with was 
the disappearance of the husband. In Jewish law, continued 
absence of the husband, no matter how long, will not lay the 

* Cf. Maimonides, Hilkot Ishut 14.8 iV Vyan^ n^iD’ *j’Ki in’nDMD hidk dm 
naina nVa nxm nV mwV Vyanp ma»a row >o^ nruV iny»V iniK peia >nyio 
^a. This liberal view of Maimonides is combatted by most of the scholars, 
cf. the commentators ad loc. 

“ Cf. Tosefta, Yebamot II.4, Babli 39a and 89b and PAAJR, 18, p. 83, 
note 66. 

11 Gittin 48b, s. v. nainai. 
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foundation for a presumption of death after a period of seven 
years as in the common law. 

During the first two centuries of the Common Era, constant 
feuds between Jews and Romans, widespread brigandage and 
robbery in Palestine, the undertaking of long journeys, and more 
frequent sailing on the high seas in search of trade, created a 
grievous problem when the husband disappeared without a 
trace of his whereabouts. In such instances, the wife could not 
remarry unless two competent witnesses produced positive 
evidence concerning the decease of her husband. This was oft 
well nigh impossible because of the nature of the circumstances. 

R. Gamaliel the Elder, impelled by the terrible effects of the 
massacre of the Jews of Tel Arza, about the middle of the first 
century, took the first step to relax the rigor of the law, by per¬ 
mitting a wife to remarry,* 3 if one witness was available to 
testify to the decease of her husband. However, this ruling did 
not meet with the approval of the scholars, for we find, about 
75 years later, that the martyr, R. Judah ben Baba, braved 
the fiercest opposition of his colleagues when he followed the 
precedent established by R. Gamaliel. 

While this ruling did not crystalize into an enactment,* 4 it 
ultimately became the general practice (]’K’WD nvn 1 ? rnmn) to 
allow a woman to remarry, if only one witness* 3 could vouch for 
his demise, and even if ordinarily this witness was not competent, 
such as a slave, a woman, or indirect testimony.* 6 How far 

13 Cf. M. Yebamot XV.7, and Derenbourg, Histoire de la Palestine, pp. 239- 
240. 

14 R. Judah derived it from Deut. 19.15, cf. Sifre Deut. 188, and Yebamot 
87b-88a. 

** With regard to one witness in case of the Agunah, cf. the long discussion 
by Judah Leib in his Viyi )), Vilna, 1873, 2 ff. 

16 Cicero, relating the story of the marvelous memory of the lyric poet 
Simonides (c. 556-469 B.C.E.) tells how the latter was present at a banquet, 
and while he stepped out, the roof caved in and crushed all the guests. When 
their friends wanted to bury their dead, they were unable to distinguish not 
merely the faces, but even their limbs. Simonides was enabled by his recol¬ 
lection of the place in which each of them had been reclining at the table, to 
identify them for separate interment (De Oratore 11.86,353, Quintilian, Inst- 
Orat. XI.2.13). Quintilian’s statement: non ora modo oppressorum, sed membra 
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reaching this innovation appeared to later scholars may be 
gauged from Maimonides’ remark ( Gerushin XIII.29) n»p’ Vr 
n nov ir ir n»R nnya mionn rmyn o’Dan vrnrw I’J’ya. 

However, the rabbis would have considered the Roman solution 
to the problem, with which they might have been familiar, 
utterly out of question. From a statement attributed to Juli- 
anus 27 ( Digest 24.2.6) we learn: If it is uncertain whether the 
husband who is held by the enemy is living or dead, then, if a 
period of five years 28 has elapsed from the time he was captured, 
his wife will have the right to marry again, so that the first 
marriage will be held to have been amicably dissolved ( ut bona 
gratia dissolutum videatur pristinum matrimonium) and each 
one of the partners will have his respective rights annulled. 
The same rule must be observed, where a husband remains at 
home, and his wife is taken captive. 

With respect to the third problem, where the husband .'went 
stark mad, the Mishnah ruled that divorce was impossible, a step 
was taken by the Babylonian Amora, Samuel, who permitted 
an insane husband to give a divorce to his wife during his lucid 
moments as is reported in Y. Terumot 1.1. Samuel’s decision 
was in keeping with the Tannaitic ruling that an insane person 
who has lucid intervals is considered as a person of a sound 


etiam omnia requirentes ad sepulturam propinqui reminds one of the law that 
required that the witnesses identify the deceased by recognizing at least his 
face and nose, cf. M. Yebamot XVI.3. 

27 Cf. E. Levy, 44 Verschollenheit und Ehe in Antiken Rechten” in Ged&chtniss - 
schrift fur Emil Seckel , Berlin 1927, pp. 165 ff. A parallel to the Roman law 
is found in the Assyrian law which provides that a wife whose husband has 
been captured by the enemy, is given, after the lapse of a certain time, her 
tablet as a widow (Ass. tuppala ki almatte) so that she can remarry, cf. Driver 
and Miles, Assyrian Laws , p. 413, cf. also pp. 256 ff. For the position of the 
wife of the missing husband (Mafkud) in Moslem law, cf. Santillana, Istituzioni 
di Diritto Musulmano Malichita I. (1926) 163-167. Further references may 
be found in Wensinck, Handbook of Early Muhammadan Tradition , Leiden 
1927, p. 57. 

28 The reference in Y. Yebamot X.2 to a hypothetical erroneous decision 
of a Jewish court that ruled that a woman may remarry after five years after 
the disappearance of her husband might imply a bowing acquaintance with 
this Roman rule. 
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mind, and his transactions during those periods are valid 1 * 0’DyD 
m^n ,-m bjb noieo win nn naicw jor bo nr .oi^n o'Dyo now 
nan bsb di^to win nn. 

However, later Babylonian Amoraim, as is reported in Yeba- 
mot 113a-b take it for granted that such a person, can betroth 
a woman in his lucid moments, but cannot divorce her. Hence 
Maimonides and R. Jacob ben Asher were reluctant to commit 
themselves on this question. However, R. Solomon ibn Adret 
decided in the affirmative and his view was accepted by R. Joseph 
Caro and has since become the general practice. 

I grant that it takes less than a genius to recognize the fact 
that the interpretations of the rabbis are not entirely adequate 
today. For the doctrine of compulsory consent cannot be applied 
in territories where the Jewish court lacks jurisdiction because 
church and state are separate. The concessions made with 
respect to the disappearance of the husband does not take care 
of the case where not even a single witness is available concerning 
his death. The law offers no remedy to the woman who is at 
her wit’s end because her irrational husband never had lucid 
moments, or if he did, he had enough wit to refuse a Get. 

Contemplating the spectacle of chaos and confusion created 
by circumstances, human nature and the statute, 30 I fancy that 
many of you feel about this unhappy situation, as Samuel did 
about the Prosbol when he exclaimed wj”tt wisely wVuDns wrr 
frr^oaw bbrm uiv ^’rt *1W”W ow win (Gittin 36b). We are con¬ 
fronted with a grave situation, but we have not reached an 
impasse, nor are the difficulties insurmountable. Serious as the 
dilemma is, it does not warrant a feeling of frustration. It is true 
that the truculent spirits of our age are out of patience with 
tradition and erudition, and seek refuge in intuition, but it may 
be not amiss to reiterate that "spiritual distress cannot and will 
not be banished by spiritual anarchy.” I know it is much easier 

J » Boaz Cohen, "Concerning Divorce in Jewish and Roman Law” in PA A JR 
XXI. 1952, p. 21, note 86 and Mosheh Nahum Yerushalimski, n®D ito, 
Warsaw 1901, no. 20, pp. 45-46. 

J° What R. Judah said to R. Meir applies with equal force to the Interpre¬ 
tation of Jewish Law: v® jni k^® na»V kVk ’n:: 1 ? on’®n v® ]’®in j*« -vnd 
^tn®’ V® ]na®^ o”V®n. Cf. Canticles Rabbah 1.12, ed. Vilna, p. 22. 
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to criticize than to understand, 31 1 shall choose the hard way and 
try to understand. 

A learned Romanist, Ernst Immanuel Bekker 3 * by name, 
noted some differences between the function of the physician 
and the jurist, although the one treats the ailments of the body, 
the other deals with the ills of the body politic. The last thing 
one would expect from a good physician is to become hysterical 
in the face of a grave disease. Similarly, a jurist can ill afford 
the luxury of waxing emotional in the presence of a dire situation. 
It has been said of the ancient Greeks that their organic view of 
life saved them from arrogance without condemning them to 
littleness. This is equally true of the rabbis who kept their eyes 
fixed on a bit of the real world it was their task to understand, 
and they met the situations of their day without doing damage 
to the letter and spirit of the law. We can ultimately succeed 
if we are resolute in following in their footsteps by emulating 
their example and utilizing their doctrines. 

Fundamental to the thinking of the rabbis is their conception 
of the immaculate and matchless continuity of Jewish law. 
Hence the rabbis of the Talmud magnified win and recoiled from 
’l)®. 33 Thus when R. Jose ben Dormiskis 33 ® asked R. Eliezer in 
Lydda Dvn wnon non rrn imn no (Yadaim IV.3.) he replied: 
rpy’nwa ’)® i®yo ]n®yo atom poy non DO). The development of 
Jewish law, if that notion would have been known to the Tannaim 
and Amoraim, would have been considered by them as a product 
or function of mn. The term ®nn incorporated the notion of 
the emergence of new ideas that were submerged in the letter 
of the law and it embodied also the concept of the rejuvenation 
of its spirit. On the other hand, the term ’l)® conjured up before 
them an idea of derogation because of its concomitant connota- 

31 "There is always the risk,” says Quintilian, "of falling into the common 
fault of condemning what one does not understand.” Inst. Or. XI.1.26 

33 “Das Rdmische Recht und die Rechtsformen der Gegenwart” in Zeilschrift 
der Savignystiftung fur Rechtsgeschichte, romanistische Abteilung, 33 (1912), 
p. 36. 

33 Note that in Prov. 31.5 the phrase ]H nw’l is used with reference to the 
perversion of justice, cf. also Bamidbar Rabbah 10.4. 

3) “ Cf. Derenbourg, Essai sur VHistoire de la Palestine, p. 223, note 2. 
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tion of abrogation. Takkanah itself would come within the 
perview of min. It is curious that R. Asher, dealing with civil 
law, employs the term ’w. Thus he writes (Baba Kamma 
111.12) man byi a”m pin run bp u’j’a ’udh anion ’b by "p^n 
anaon ’bd pin *)iVna ]’in nanr» p» ^a ... pwa rra» oh. 

Before attempts are ventured upon to remedy existing evils, 
there are some cardinal considerations we must bear in mind. 
What are the resources that are available and in what manner 
can and shall they be deployed? 

At this juncture, I shall allude to three principles that have 
been cited as a basis to alleviate our present distress. These 
are briefly discussed in the book j’Nwaa ]'tmp mo by the late 
Professor Alfred Freiman. 

Firstly ’ton by I’Bmp. 34 Secondly, provision made for divorce 
at the time of marriage, e. g. the proposal made by Rabbi Alkalai 
and of the late Dr. Louis Epstein. 3 * Thirdly, the judicial dec¬ 
laration of the nullity of marriage (rw’D pimp 1 ? pan inrypDtt). 36 

May I pause for a moment at this last point to make a his¬ 
torical digression. In the Talmud we find only two actual cases 
where a marriage was declared null and void. The first instance 
is where a woman consented to betrothal under duress (vis et 
metus) R. Ashi declared that there was no Kiddushin. Since 
the man acted improperly, the rabbis took extraordinary meas¬ 
ures, a sort of cognitio extraordinaria and nullified the Kiddushin 
(Baba Batra 49a) 33 pma vbv Tvoy Kin Tin n 1 ? pimp ’Nil nwa 
n’j’D pmp 1 ? mi’ypBMi pina vbv la wy "p’B^. 


m Cf. supra, p. 94, note 70. 

as In ancient times this procedure was considered quite appropriate, for 
the ancient Babylonians, cf. Barton, A Sketch of Semitic Origins , New York, 
1902, p. 46, note 2. For the Egyptian Jews, cf. the Aramaic Papyrus circa 
441 B.C.E., ed. Cowley, no. 15. For the Greek practice, cf. the Elephantine 
papyrus in Edgar and Hunt, Select Papyri , no. 1. 

* 6 Cf. the gloss of the n*no to Yebamot 90b and IJayyim Algazi ”n ’33, 
1712, 96a. This book is always cited in the Be’er Heteb as «”n ’ 33 . 

37 We are using the term rather freely for, strictly speaking, in Roman law 
the term cognitio extraordinaria was applied primarily to the form of civil 
procedure where the distinction between jus and judicium disappeared, cf. 
Cornil, Droit Romain, Brussels, 1921, pp. 420-421 and Giffard, PrScis de Droit 
Romain t Paris, 1938, p. 117. 
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The second case refers to a girl in Naresh who was betrothed 
while she was a minor. After she became of age, but before the 
marriage was consummated, another man eloped with her. In 
this case R. Bruna and R. Blananel ruled that a Get from the 
second husband was not required. R. Ashi gave the same expla¬ 
nation as in the case of betrothal under duress (Yebamot 110b). 3 ® 

R. Isaac ben Samuel of Damptere raised the question whether 
the declaration of nullity of marriage was not a special grant of 
power derived from the principle p nan *npyV o’Dan i’a na bp 
mwn . 39 

From the fact that only two instances are cited, we see how 
wary and chary the rabbis were of using this grant of power. 

Secondly, there are three instances in the Talmud where the 
doctrine of the nullity of marriage is buttressed by an entirely 
different principle, namely, enpo pan NnyiN tsnpm !?a. What 
is highly significant is that the maxim pan NnyiN enpoi ^a 
ttnpo is quoted by the Amoraim merely to justify three rules of 
law, namely, a) The view of R. Simon ben Gamaliel irtt l^taa 
lVtsa^ ^13’ (Gittin 33a, Yebamot 90b), b) The view of Raba 
I’D’ia diin l’N (Ketubot 3a), c) The view of Rabbah and Raba 34 
hdn’ nop rrvn ia -nm*? ^ia’ u’N noyi dtii wdn 1 ? bi ana® yio a’ap 
nn’D hin 1 ? bi \tr. 

The consequences of the concept underlying the principle 
enpo pan NnyiN enpm Va are discussed in the early legal author¬ 
ities. 41 It is outside the scope of this paper to deal with the 
possibility of using this principle for our immediate problems. 
Suffice it for me to say, that the concept of NnyiN enpon ^a 
anpo pan was so bold that the rabbis never applied it to an 
actual case. 

It is noteworthy that the Classical Roman jurists who were 
fairly liberal with respect to divorce, would have regarded this 
doctrine of the nullity of marriage much too daring for them 

3 * Cf. Freimann, J’nioti ]»®np no, pp. 13-14. 

39 Tosafot, Yebamot 110, s. v. 

As formulated by Maimonides (Gerushin IX. 16) on the basis of Gittin 
73a which is in agreement with Rashi ad loc. 

41 Cf. Louis Epstein, Proceedings of the Rabbinical Assembly, II, 1928, pp. 71 
83 and Meiri to Ketubot 3a (ed. Schreiber, p. 14). 
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as may be deduced from a rescript from the Emperor Gordion 
who writes (between 223-245 C. E.): If after a marriage had 
been properly solemnized, something happens which would have 
been a hindrance to its validity, the marriage is not affected by 
the subsequent occurrence, Rite contraction matrimonium ex post 
facto vitiari non potest.* 2 

Our next question is in what manner can the legal resources 
available be deployed? Whatever innovations are to be in¬ 
troduced to remedy certain evils, they must be amenable to 
the existing framework of the Iaw. 4J There is an old saying: 
“Striving to be better, oft we mar what’s well.” We cannot 
engraft upon the tree of Jewish law a foreign branch (nr mim) 
such as the principle of granting to women equal rights with 
the husband to issue a divorce. This fresh and special creation 
would merely be a form of nihilism rather than an interpreta¬ 
tion. 44 Let us not forget that even in those nations where the 
principle of equality has been accepted, there is much confusion, 
delusion and collusion. If I may cite the prudent comments of 
a distinguished philosopher, “Family life, as Western nations 
possess it,” says Santayana, “is still regulated in a very bungling, 
painful and unstable manner, Hence ... a morality compacted 
of three inharmonious parts, with incompatible ideals, each in 
its way legitimate; How to surround the natural sanctities of 
wedlock with wise custom and law, how to combine the maximum 
of spiritual freedom with the maximum of moral cohesion, is 
a problem for experiment to solve. It cannot be solved, even 
ideally in a Utopia.” 

Perhaps it may be relevant and pertinent to recall in brief 


42 Code of Justinian V. 6.3. Volterra considers this passage interpolated, cf. 
Bulletino dell’ Istituto di Diritto Romano, 37 (1929), 239-245, cf. also Berger, 
Seminar VIII, (1949) 58. 

43 As the venerable Kalir, in the Piyyut nn’n nji’an injna put it a’api q$jbd 
o’ipnD ma o’Jipn omo o*jpr *iy pian«. 

44 This does not mean that we must be indifferent to the fate of the Agunah. 
As the distinguished R. Joel Sirkes boldly asserted lV’Ka nrw nmy viuw ^a ’0 
^*n io nn« nrna V'xnV narVyn o’Vwt manna nn« ma, cf. his Responsa no. 64 
(ed. Koretz, 1785, 38d), Jjjayyim Palagi, o”n, Smyrna, 1872, II, no. 1, 2a, 
and Mosheh Nahum Yerushalimski, itod ina Warsaw 1901, Introduction, p. 3. 
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the discussion between R. Asher (Responsa 55.9) and R. Israel 
of Toledo 45 anent the Marriage Statute of Toledo of the 13th 
Century. 46 The Takkanot of Toledo 47 in one of its sections 
abolished the rabbinic law of succession between husband and 
wife and enjoined that the wife’s estate should be divided equally 
between her heir and the husband. R. Asher, resented R. Israel’s 
comparison of Jewish religious law (niil mil) with natural law 
mn) and replied in part as follows: Our law may not be 
compared with the idle speculation of your science of logic, 
which no religious authority would ever cite as an argument in 
behalf of any civil or religious enactment nn’BO u^e> min «nn nV 
in niN todd n ’33 mn ’non bz ip»mn new rnivin noon n'roa 
■vnn^i udn^ nisrtn 3”nV jidid. 

He then continues: It will not do, in my life time and under 
my jurisdiction, to pronounce decision on Jewish law on the 
basis of analogies with other systems. 4 * Thank God, as long as 
I am alive, there is adequate learning in Israel, and arguments 
will be drawn from the Mishnah, the Babli and the Yerushalmi 
without any resort to analogies from other systems of law, *)NH 
or ’n mya ^*n .d^e’dh’d by |’nn ipoo’ ’Dipoai ’D’a 4 ai n«r i’« 
imox’ n^i n^aa *a»n rworiD n’Nn N’anV Vm^a min 

n’mn ’pdd 1 ? 4 »d’^®d N’an 1 ?. 


45 Cf. Freimann, J. J . L. G . XII. 288. 

46 Cf. Teicher in Essays and Studies Presented to Stanley A. Cook , London, 
1950, pp. 83-94. 

47 Cf. Tur t Eben ha-Ezer, 118. 

48 To what extent it is permitted to borrow rules from the Civil law to 
provide for situations not envisaged in Jewish law has been little investi¬ 
gated, cf. R. Eliezer of Metz, O'NT idd ed. Vilna 1881, who remarked NnsDinm 

’d *pDin^ pm DrrmpinD an» o’oan -pa nb>ap nn™ no ^a rmo naan 

n^ap pn n~qdd and Joseph Caro in his commentary to Hilkot Abodah Zarah 
JCL3 observes -mn maoi ia^n vb orrmpina m dn 121 nano vb rrnnn 
ma^ o’anpn hy mraV i*n om D’DanV, cf.also iirnn -idd no. 262 and Yoreh 
Deah 178, and Halkin in Jubilee Volume in Honor of Louis Ginzberg , Hebrew 
Section, p. 133. 

49 Al-Bukhari in his IJadit transmits a statement “How the Prophet taught 
his community, what Allah had taught him without Ra'i or Tamthil. This 
last term is explained as Kiyas in the Commentary of Al-Kastallani .” Cf. 
Wensinck in the Encyclopedia of Islam II. 1051-1052. Dr. Moses Zucker calls 
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I dare say that R. Asher’s pronouncement should serve as a 
fundamental axiom in our thinking about practical problems 
of law. 

Let me repeat once more, that the rabbis drew a distinction 
between ritual and civil law. In the latter they were more 
lenient and flexible in their interpretation. But within the field 
of religious law rules concerning family law taken most seriously 
’on nwBJ 'H3 XWR pnan p’3 (Yebamot, end), 50 and 

innovations involving the very structure of the law itself were 
unthinkable. Neither is there any validity in the argument 
that we must produce the saving formula forthwith, lest the 
prestige of the rabbis decline and fall. Again I invoke the Talmud 
new pn® ns’ pi rra na no owe (Gittin 33a). 

In choosing remedies for our present problems, solutions can 
only be selected that are right, proper, and acceptable. By 
right, we mean what is deemed valid in Jewish law by a body 
of scholars 51 that is competent to pass judgment on them. Com¬ 
menting upon R. Jonathan’s interpretation (Yebamot 109b) 
of the verse (Cant. 3.7) nuio n 1 ? a’aD D’Tiai dw wbd nan 

the Meiri remarks that King Solomon’s Academy was 


my attention to a chapter entitled in Ibn Hazm’s Kitab 

fi• Usui Al-Ahkam, ed. Cairo, p. 45, and to the use of meaning analogy 

by Saadia in a MS. Commentary to Exodus which he is publishing. 

s° Cf. also Tosafot, Makkot 6a, s. v. 

** This is what Mosheh Rivkes frequently refers to in his n^lin *1K3 as the 
D’poion noson. This would be equivalent to the Moslem doctrine of Ijma 
in one of its meanings, namely, when it is used in the sense of communis opinio 
prudentium (cf. Santillana, Istituzioni di Diritto Musulmano, 1.44, Shacht, 
The Origins of Muhammadan Jurisprudence, pp. 82-95 and Nallino, Raccolta 
di Scritti IV, 1942, pp. 39-40). For communis opinio in medieval Roman law, 
cf. Koschaker, Europa und das Romische Recht, 1947, pp. 92-93. The doctrine 
of communis opinio for the Christian church which presupposed unity in 
necessaries and liberty in matters indifferent was formulated by Vincent of 
Lerins (a French theologian c. 450 C. E.) when he laid down and expressed 
the famous three fold test of orthodoxy, quod ubique, quod semper, quod ab 
omnibus creditum est. Cf. Commonitorium adversus profanas omnium haereti- 
corum novitates cap. 2, cf. Oxford Dictionary of the Christian Church, New 
York, 1957, p. 1422. 
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supplied with scholars who could advise him lest he err in making 
decisions, ro^na bwD' ubv Ha n'na pro ltmo rvnip. 52 

To determine whether a given proposal is sound according to 
the Halakah is no mean task. May I cite as an example the late 
Dean Wigmore, when he wished to offer to the learned world 
an adequate presentation of the Law of Evidence, he digested 
more than 50,000 cases in ten huge monumental volumes. Do 
we have comparable studies in Jewish law? Who has taken the 
trouble to digest the thousands of Responsa” that are concerned 
with the very questions that torment us? I am not for a moment 
minimizing the valuable contribution of the late Dr. Louis 
Epstein, or of the late Prof. Alfred Freiman, but they constitute 
a mere beginning. Should we not be as serious and assiduous 
in the study of our Law as the Gentiles S4 are with respect to 
theirs urbw hit eo noVe> mm n’nn vb (Baba Batra 

116a). 

Secondly, the remedy must be proper so as not to offend our 
moral sense, or be repugnant to our feelings. There are scholars 
of authority who would regard ’tun by pemp as legally valid, but 
highly inadvisable from other points of view. 

Thirdly, the remedy for difficulties in Jewish family law must be 
acceptable to VfcntP’ hdid, 55 to the learned as well as to the laity, 56 
to the pious as well as to the religiously indifferent. Especially 
with respect to the law involving domestic relations must we 
pay due homage to the Scriptural injunction that there must be 
one law acceptable to bbs when it commands us nn« min 
□a 1 ? rprv to tJBPDi (Num. 15.16). 

53 Ed. Albeck, p. 406. 

53 The responsa on the Agunah in the Geonim and Rishonim were listed by 
Higger in the Otsar ha-Hayyim, ed. Ehrenreich, XI. 1935, pp. 43-53 and 
Horeb vol. V, April 1935, pp. 94-107. 

54 Labeo we are told, “was exceedingly learned in the Laws and customs of 
the Roman people and in the Civil law ... he looked upon nothing as lawful 
and accepted nothing, unless he had found it ordered and sanctioned by the 
old Roman law, cf. Gellius, Nodes Atticae , XI11.12.1. 

« Cf. supra , p. 27. 

56 In Jewish law lay participation in law making is limited largely to the 
activity of lay judges (Sanhedrin 2b, 3a, 23a) and to Minhag . For English 
law, cf. C. S. Lobingier, The Peoples Law or Popular Participation in Law - 
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And it will be acceptable if the remedy not only looks good, 
but in very deed is good, as the Yerushalmi puts it (IJagigah 
II. 2, 77 d) maiya nnDR vb rona nno« no. 

If I may recapitulate what I said at the beginning. A perfect 
divorce law has never been framed, and perhaps never will be, 
for perfection 57 is not of this world, 5 ® but a sense of realism and 
justice 59 should pervade the statute. Neither are they intrinsically 
incompatible with Jewish law. 

In conclusion, it may not be indiscreet to recall a bit of ancient 
wisdom embedded in the Midrash, that the name of Moses is 
everlastingly associated with Israel, the Torah and its ordinances 
because of the huge sacrifices he made in their behalf (Exodus 
Rabbah 30.4) ^r-ibp io® by unpn p’Vy i®dj mwi jna onai ntsnW 
pinm min. 

When we pursue this threefold ideal as we must, we are under 
the same necessity to emulate the pdj dtdd of our first law giver 
and to comply punctiliously with his injunction (Deut. 33.10) 
imim apy^ "i’bewd m\ 

Thus, and only thus, will this hall of learning situated on a 
hill in Manhattan, share and partake poiM Tyra of some of the 
splendor and grandeur of the rrnn na®^ located on Mount Moriah 
which was famous for the authentic instruction that went forth 
thence to Israel. t ?*n® ,l 7 room rocr mao® m. 60 


Making , 1909; and F. J. Stimson, Popular Law-Making , A Study of the Origin , 
History and Present Tendencies of Law Making by Statute , 1910. 

« The later Roman law of divorce was characterized by Rizzi as a “ lex minus 
quam perfecta” cf. Tratado de Derecho Privado Romano , Buenos Aires, 1936, 
p. 194. 

* 8 Cf. Augustine's statement: ‘Tor the common wealth of Saints is not of 
this world, cf. De Civitati Dei XV. 1. For Augustine's indebtedness to Judaism, 
cf. Ginzberg J. E. 11.312-314. 

« Cf. Exodus Rabbah 30, 15. ]nn by Tnrn -p nnain by n'apn Tnrrw obo. 

60 Ta'anit 16a and parallels, cf. also Ginzberg, Legends of the Jews , V. 253, 
note 253 and ’obtfivn by o’»nm o’BnvD III, 404-405. 



ON RENDERING LEGAL DECISIONS* 


It is my pleasant task to welcome you all on this day that 
we have dedicated to a discussion of the problem of Jewish Law 
and observance which is to be launched at this luncheon. In the 
name of the Committee on Jewish Law I wish to express our 
great satisfaction at seeing you here at this convocation, and I 
salute this congregation of rabbis in the hoary words of Scripture: 
anp^i pirn 1 ? di^b>, Grace be unto you who came from near 
and far. 

According to the Mishnah rntnon n« -ibb non -pa, if the 
benediction was recited over the bread, it need not be said over 
the hors d’oeuvres. As you are about to be regaled with a rich 
repast, I beg your kind indulgence for offering a few remarks 
that might serve as a prologue to this conference. 

We are convening here at a turning point in the world’s 
history, and in a fateful period in Israel’s destiny. The ruling 
classes of the complacent democracies in this mauve decade 
have distinguished themselves by a lack of insight, of moral 
courage, and of unintelligent selfishness, in their treatment of the 
severe maladjustments in the economy of modem society. 
Accordingly, they have contributed in a grandiose manner, to 
the devaluation and debasement of human values that has 
precipitated the present cataclysm. 

The Nazi opportunists, however, were quick to foresee the 
ample dividends that would accrue to the holders of a policy 
that he who afflicts Israel will gain supremacy, or as the rabbis 
put it e>to rwyj ix’on The axis powers utilizing this 

axiom have instigated unrelentingly a counter revolution against 
civilization, which they diabolically term a new world order. 
Consequently the woes of the Jews in a large part of the world 

* An address delivered at the Conference on Jewish Law of the Rabbinical 
Assembly on February 19,1941, and appeared in truncated form in Conservative 
Judaism , III (1947), no. 3, pp. 1-5. 
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have reached the rmnnnn nano and their situation is more 
precarious than ever before in their long and melancholy history. 
A striking parallel in ancient oriental times to Nazi brutality 
and savagery is depicted with matchless power by the prophet 
Habakkuk. 

Behold, a work shall be wrought in your days, 

Which ye will not believe though it be told you, 

For, lo, I raise up the Chaldeans, 

That bitter and impetuous nation, 

That march through the breadth of the earth, 

To possess dwelling-places that are not theirs, 

They are terrible and dreadful 

Their law and their majesty proceed from themselves. 

The inspired seer supremely confident that Israel would out¬ 
live the Chaldean aggressors exclaimed: 'n tnpo nn« 

moa nb ’Bnp. Art not thou from everlasting, O Lord, my God, 
My Holy One, We shall not die (Hab. 1.12). 

Neither should we despair in this year of gloom, for the Jews 
belong to the species that is sturdy and resilient nana nD udd 
D’ly ]nw USD Vtn® 1 ^ min. It is our faith too that our people and 
our traditions will persist long after the present upheaval will 
have become a mere historical episode, if they but cling to the 
traditions of the fathers, and in the words of a Maccabean writer, 
they have a heart to worship God and do his pleasure with 
hearty courage, and a willing soul, and have an open heart for 
his law and his statutes. 

When the Committee on Jewish Law planned this conference 
it cherished the fond hope that it would pave the way for a 
synthesis and interpretation that would be meaningful for 
today’s problems. 

Now some confusion anent the function of the Committee on 
Law of the Rabbinical Assembly is rife in the minds of some of 
our colleagues, which I believe may be dissipated by a brief 
elucidation of its aims. For it was Bacon, who long ago, said, 
Veritas saepe oritur ex errore, numquam ex confusione. One often 
arrives at truth by means of error, but never by confusion. 

As I see it, the Committee is charged with the task of render- 
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ing opinions and decisions upon questions of law and ritual 
submitted to it, in brief, with the formidable task of interpreting 
Jewish practical Law. We regard interpretation as the art of 
reconciling the rules of law with the realities of life and when 
that is impossible, then to be reconciled to the Law. Some 
cynics would like to believe that interpretation, like politics, is 
not an art but a dodge. At any event, the present practitioners 
of the art of interpretation are having more difficult sailing than 
their predecessors. 

In another day, when the urge and surge of life was less keen, a 
knowledge of the law, plus a practical understanding of the prob¬ 
lems were quite adequate, but in our times, the most precise anal¬ 
ysis, with the most discriminating interpretation scarcely gratify 
those who chafe against the rigidities and niceties of the law, or 
feel crushed by its very immobility. To illustrate how different is 
the present situation, may I interpolate the view of a distin¬ 
guished Polish scholar of the sixteenth century concerning the 
training a rabbi should receive in order to cope with the questions 
of his day. In his gloss to a chapter in the Yoreh Deah (242.30) 
which deals with the relation between teacher and disciple, Moses 
Isserles, summarizing the opinion of R. Joseph Kolon, remarks 
that the real teacher is he who taught his pupils neither casuistry 
nor sophistical reasoning, as was customary in that era, but 
rather instructed him in practical decisions, the method of arriv¬ 
ing at them, and the true meaning of the legal statements upon 
which they were based, ’Da ’l^n u’N nuatn np»y a’D’a 

ivym na^nn poo no 1 ?® ’Da pn n?n pia ona D’imjD D’pi^m 
"iipvm no«n *?y rt’Dym. The concluding words noun ^y iToym 
"len’m is a paraphrase of Kolon’s remark DtpB ^>y ToWin TDyo 
■wvm noun yn ^>y na^nn . 1 

They who undertake to deal with the problems of Jewish Law 
today will do no better than emulate the high ideal set up by 
Rabbi Moses Isserles, but in itself it will hardly be sufficient. 
They will also need to be possessed of some m*n» rroan in order 
to grapple successfully with the complicated issues in this chang¬ 
ing world. 

1 Responsa of R. Joseph Kolon, no. 169, ed. Sudzilkov, 1834, 81b. 
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Let me be a bit more explicit. When we interpret law we must 
needs be fully cognizant of our goal, the obstacles that lie athwart 
our path, and the method of overcoming them, and not merely 
splash about without any definite philosophy. For it has been 
well said, Man geht nie wetter, als wenn man nicht mehr weiss, 
wohin man geht. Our goal then is the perpetuation of the Jewish 
tradition as it is expressed in our ritual, our law, our ethics and 
our philosophy to which we pledge our allegiance, and whose 
sovereign authority we acknowledge. 

To remove the impediments that obtrude themselves upon 
us we must envisage the causes of the eruption in Jewish religious 
life which in some respects has assumed volcanic proportions. 
We must reckon with the great changes that have taken place 
in our manner of living and in our mode of thinking, which no 
one will gainsay. There are people whose minds have been un¬ 
settled by the historical interpretation of Judaism and are led 
to believe that its arguments for submitting to the law and the 
commandments are less cogent and persuasive than the reasoning 
of orthodoxy. 

I believe that the criticisms lodged against the historical posi¬ 
tion can be easily dissolved. Then there are others who rebel 
against ritual restrictions for they regard religion, to quote Mat¬ 
thew Arnold, as morality touched with emotion. To these our 
reply is that religion without forms of ritual is comparable to a 
disembodied spirit. As humans, we cannot shun or transcend 
the body, nor hold converse with pure spirit. 

To surmount our present difficulties it will be necessary more 
than ever to turn to the past, for example and inspiration, and 
to steel ourselves to meet reality with realism. We should not 
be so absorbed in the present as to be oblivious of the past. For 
history is a stream that flows right into the present. Neither 
should our historical pursuits be exclusively directed to the 
understanding of bygone times, for then we should unconsci¬ 
ously be confessing to an indifference to the vitality of the Jewish 
tradition and its relevance for us. 

Hegel discussing the historical treatment of dogmas makes 
the following acute observation: “The strongest indication that 
the importance of dogmas has declined is that they are treated 
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principally in an historical manner and are regarded in the light 
of convictions which belong to others and do not concern us. 
While much zeal and erudition are brought to bear upon them, 
it is mostly about the externalities of the controversies and the 
passions they have once excited. Historical theologians are like 
clerks in a mercantile house, who have only to keep an account 
of the wealth of strangers, who act only for others without 
obtaining any property for themselves. They do indeed receive 
salary, but their reward is only to serve, and to register the pro¬ 
perty of others. History occupies itself with truths which were 
truths — namely for others, but not for those who are occupied 
with them. They know how a certain dogma was established, 
the grounds for establishing it, and how a certain opinion came 
to predominate. Much is told of the history of the painter of 
the picture, the fate, the price and the owners of the picture at 
different times, without even seeing anything of the picture.”* 

We can derive useful suggestions from a study of our legal 
literature which embodies the accumulated wisdom and ex¬ 
perience of centuries. History offers us a vantage ground from 
which it is possible to learn how many of the prevailing customs 
and practices are vital and essential. It will advise us what follies 
to circumvent and make us wise unto salvation. As the prudent 
Goethe observed: 

Wer kann was Dummes 
Wer was Kluges denken 
Das nicht die Vorwelt schon gedacht. 

Secondly, we should learn to meet reality with realism. It 
is as fatuous to seek counsels of perfection as it is idle to yield 
to wishful thinking. We must constantly keep our eye on the 
bit of the real world which it is our business to understand. 
Theory can flourish unchallenged in the temples of learning, but 
it meets with brusque opposition in the university of life. Some¬ 
how things hang together in thought differently than in the 
actual world of daily occurences. 

Many legal difficulties that vex us today could have been 

1 Lectures on the Philosophy of Religion, London, 1895, vol. I. 40-42. 
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obviated or at least mitigated if the rabbis of an earlier day 
would have been more realistic and empirical in their outlook. 
I am referring to such questions as autopsy, rules concerning 
the apostate, or the Agunah. Now the ancients declare that 
one of the ways to stimulate the development of Jewish law, 
is to be an ntnim now U’N that is, to be dissatisfied with an un¬ 
happy decision. 

I am aware that not a few of you are in an uneasy frame of 
mind and in an impatient mood because the Committee is slow 
in its attempt to recommend swifter remedies for some of the 
major maladjustments in our religious life. I can vouch for the 
fact that its hesitation is not due to inertia or indecision, but 
that it is caused by a caution that issues out of a deepened sense 
of responsibility that weighs upon it. Now it is true that the 
rabbis 3 tell us that ibdd’b no DnV tins D’miB omi urn 
moan ’B 1 ? ttid nan But the granting of absolution from vows 
is a minor task in comparison with the solution of staggering 
problems that demand all the tact and delicacy, the wit and 
ingenuity we can muster. 

There are many who believe, if I may exploit a figure of speech 
from the science that deals with the distribution of worldly 
goods, that Jewish Law is comparable to an expanding economy, 
which has progressed in the course of the ages from an economy 
of scarcity to one of abundance, and that we are suffering from 
an embarras de richesse especially in the matter of negative 
precepts. 

However, if we exercise restraint and patience we shall not 
only arrive at satisfactory solutions but we may one day discover 
that the bulk of American Israel that is committed to the practice 
of traditional Judaism may turn to our group for guidance. Ex¬ 
plaining how it happened that the view of the school of Hillel 
came to prevail, the rabbis remarked 4 yup^ n’3 lot no ’JBD 
vn pai^yi pirn© ’jbd imoD ro^n. 

The Committee, conscientious and meritorious as its efforts 
may be, would fall short of its aim, if it did not seek to encourage 


* Tosefta, IJagigah 1.9, p. 233. 

* ‘Erubin 13b. 
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a deeper interest in the study of Jewish law and ritual among the 
alumni. It aspires to reach this goal by different ways. 

First, the convening of conferences on Jewish Law should 
become an annual event, designed to stimulate interest in and 
thought on the basic problem of the philosophy of Jewish Law. 
Secondly, the publication of the Jewish Law decisions would 
serve as a forum for the elucidation of ritual problems that arise 
in the various communities of this country. 

Finally, we appeal to the members of the Rabbinical Assembly 
not to allow a day, be it ever so hectic, to pass without dedicat¬ 
ing a part thereof, to the study of some phase of Jewish law, 
just as the busy but scrupulous physician, 5 despite his days with 
bustling patients, manages to keep abreast of the latest discov¬ 
eries in medicine. While the mastery of the whole domain of 
Jewish Law is a full time job even for the most gifted and assidu¬ 
ous person, a general familiarity with Jewish law, ritual and 
ceremonies as far as they are related to the contemporary scene 
is attainable by due application. 

I shall forebear to marshal the reasons for the decline of the 
study of the halakah in the American rabbinate, as they are 
well known to you, but I believe the time is ripe to transcend 
these causes and to return to the traditional ideal, according to 
which, the rabbi rendered homage to Jewish learning by setting 
aside time for study: min^ o’ny yatp. 

5 The saying of the Rabbis Djm 1 ? o’kbi-qp ait) (Kiddushin, end and parallels) 
reflects their views on the callous and incompetent doctors of their day. 
Similarly, Martial ( Epigrams 1.47) writes “Nuper erat medicus, nunc est 
vispillo Diaulus'. Quod vispillo facit, fecerat et medicus." 

Lately was Diaulus a doctor, now he is an undertaker, 

What the undertaker now does the doctor too did before. 

Pliny remarks that the physicians are the only ones who kill with impunity 
(Nat. Hist. 29.18). For other references to the irresponsibility of physicians 
in classical times, cf. S. Reinach, in Daremberg and Saglio, J. v. Medicus, 
p. 1676b. The phrase isp' *73 o'Kin was translated by the Septuagint as ovSel 
larpol oil pi) ivaarriaovaiv (Isa. 26.14) which Preuss misunderstood to 
mean that the physicians will not arise at the resurrection, cf. BibUsch- 
talmudische Medizin, p. 25. For a correct interpretation of this passage, cf. 
Seeligmann, The Septuagint Version of Isaiah, 1948, p. 72. 
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Nothing else would raise the prestige and increase the authority 
of the rabbi in the community, for in the ultimate analysis, it is to 
him that they apply for direction in all matters of ritual and 
religious observance. 

Secondly, with a more profound understanding of Jewish 
ceremonials and law, the rabbi will be in a better position to 
repel the intrusion of non-Jewish customs, in the services and 
in the home, that constantly occur as a result of avowedly alien 
influences. Thus and only thus, will the rabbi and the congre¬ 
gation be worthy of each other 6 ’Ki3i n^ntww ’D^ rrWn 
rfcnew »d. 


6 Sifra, end. 



SABBATH PROHIBITIONS KNOWN AS SHEBUT* 
D'pn dvd hy pin 

While it is customary to pronounce orally the Hadran that 
marks the climax of the study of the Talmud, ns byyo anan 
anaa onDK^ ’Ntm nriK 1 you will suffer me, gentlemen, to read my 
discourse. The only apology I can offer is a longing for the 
rabbinic beatitude rpa VTK&ni pa^ ’D new 2 which I find very 
expedient to take literally, although it has been said: “All things 
are permitted unto me, but all things are not expedient.” 

When I was approached by your chairman to participate in 
this OVD I felt somewhat diffident. I was perplexed at first 
as to the choice of an appropriate theme for such a critical and 
fastidious audience as this one. 

I was inclined to consider a miD in D’nar because many engag¬ 
ing problems obtruded themselves upon my attention when I 
had .perused this treatise last year in the course of my studies. 
According to a well-founded tradition in my family, I am a lineal 
descendant of Aaron the High Priest, (pa ’Jtw ’D2tya jnv) and 
consequently a personal and perennial interest in this branch of 
study is excusable. Unfortunately, my pedigree disqualifies me 
from dealing with this topic dispassionately, as the Talmud 
observes anent some illustrious Kohanim of that day. ^NyDCr 'n 
’jna J 7 ”DD tuns (‘Erubin 105a) and ’jna y”DD tuna m (Hullin 149a) 3 
and elsewhere it is said: pxy^ nr topo perm o’jnan (Shekalim 1.4). 

Bearing always in mind the Scriptural injunction no inya nan 

* Delivered at the Rabbinical Assembly Convention, June 25, 1945, and 
printed in the Proceedings of the Rabbinical Assembly , IX (1949), 123-161. 

1 Gittin 60b. 

2 Pesabim 50a. 

i Cf. also the comment of R. Kahana ‘Erubin 8b, km ’ansi Knnyoan 
Kr6’D nn kd’K, cf. also Josephus, Contra Apionem t I, p. 54. Being a priest and 
of priestly ancestry I am well versed in the philosophy of those writings. 
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31D I am sensitive to the fact that in this time, which is so critical 
for our people, it would not be chivalrous to justify indulgence 
in issues remote from the spiritual challenges of our day and 
age. 

As I was pondering over a timely topic, it occurred to me that 
discretion, which is the better part of valor, would suggest a 
subject which would win the approbation of this congregation of 
spiritual leaders, composed as it is of men who combine the 
profession of practical rabbinics with the pursuit of scholastic 
ideals. 

Commenting upon a verse in Genesis (36.20) “These are the 
sons of Seir, the Horite, the inhabitants of the land,” R. Yobanan 
observes: Were then all the other peoples dwelling in heaven?” 
Rather Scripture means to imply that these aborigines were such 
experts in horticulture, that they recognized what soil was fit 
for olives, grapes or figs by merely tasting or smelling a clod of 
earth (Shabbat 85a).* n^R n’ron ’rd pnv Yr ’jam Ya 'prido Yr 
vnw r^r lni’j j?’pn ’an’ why t^ia idr prh ’an’ mm yjw ’ia 
d’jbjV nr nap rVd dm 1 ? n? nap r*?d onoiR vnw pR naira 1’R’pa 
rrw rbb an noR ’im .pRn nR omno® mm .o’iRrb nr nap rVd 
R’ina pRn dr I’Djno. 

Similarly, you who are concerned with the cultivation in this 
land, of the Torah which has often been compared to olives, figs, 
and grapes, 4 know full well the nature of the American soil, and 
the character of ^Rnn ’aa u’itr. I fancy you will all subscribe to 
the proposition that one of our most baffling problems with 
respect to the cultivation of Judaism in this free hemisphere is 
the tending of the hoary tree, known as the Sabbath, with its 
massive branches, luxuriant foliage, and variegated fruit, in a soil 
somewhat sterile and barren. Consequently, I resolved to allow 


*• Cf. also Genesis Rabbah 26.7, Kutscher, n’V’^jn manna onpna, Jerusalem, 
1952, p. 45, note 106, and Patai, Metsudah, V-VI (1948), 332. 

4 With regard to olives we read: lVn pns’ 'n non nnxn *at> n^K 

nv ppa nr^ nr pm» Vine’ pta«r o’Dan. Sanhedrin 24a. With reference to figs 
there is the statement of R. Jofranan, ir nann no nanna min nan nVtroi no^ 
na tecio na nain oniw jor ^a min nan «p o’jNn na kxid na ®dpdd onw pr Va 
oyo. ‘Erubin 54b. For grapes, Targum to Cant. 1.11 on pan nnnon has N’O'an 
wduV 1’^’non. 
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this Hadran to revolve and rotate around this essential and 
perennial topic. 

Secondly, I was in a dilemma as to the fashion of developing 
this theme. The Hadran by its very essence and nature, requires 
a sophistical and flamboyant approach. One of its main tasks 
is to make manifest the well-rounded unity of the entire body of 
traditional lore which assimilates the circumference of a circle 5 
in which the beginning and the end coalesce at any given point. 

But on the other hand, would not you, who are accustomed to 
the ways of modern research, rather expect me to cope with the 
subject from a scientific or historical angle? ’Tis true some of 
you might argue, like Rab Papa, why not essay a union of both 
methods lmnn^ inmD’j "p^n. 6 However, I feel constrained to 
assail this suggestion for the reason that Scripture proscribes 
incongruous combinations under the penalty of two piB^ namely 
viit mom n»a ernnn b 1 ? and y^y rby b 1 ? noyp d’bVs im. 7 If you 
invite me to demonstrate that these verses refer to the mode of 
acquiring the Torah, then my proof is positive and simple. To 
take first the line vtrv nonai neo emnn b 1 ? this prohibition un¬ 
doubtedly adverts to the meditation of Scripture, for did not the 
rabbis declare in vivid and vigorous language, d~ib D’P’ D^iyV 
mbpd^ -nonai byyb two min nan ^y ioxy (Aboda Zara 5b). R. 
Joseph, congratulating himself upon his great erudition, applied 
the proverb to himself, iw naa niBian am (Sanhedrin 42b) and 
Rab instructed R. Samuel b. Shilat, the principal of his Hebrew 
school Buna n ,( ? ’bdbi ^’ap -j^’bi jbbd ^apn tb n’ts> ny (Baba Batra 

s Cf. the striking observation of Shem Tob Melamed ’nyop "pin nr Vyi 
D’nmDm niniun bs^i piDD «ito minn »|idi n^ny mono a’n n’nVun minn® onom 
obiyn snn nnoa by mio crnoiDm ninmn njo«n rnK’SD ’3 'in tod TOy ton, cf. 
31D op mo, Venice, 1596, 3a. The whole Torah, we are told, forms a unit 
py nbio minn bap, cf. Tosefta, Sanhedrin VII. 7, p. 426. « 

4 Cf. Weiss, l’enm in in, III, 205, note 18, and Halevy’s criticism in his 
o’n&tnn nnn, II, 508 ff. 

7 Cf. Nabmanides’ remarks about him who confuses two rules of law 
O’Nba died a”n p-iyi lba O’riy to hdto ’Di in his essay ’Din kjh, Constantinople, 
1520, 4b, and Be er Heteb to Hoshen Mishpat, 386, note 1. Rabbi Ch. Heller 
called my attention to toid onn n'w 1.51 who also terms the mixing of different 
laws as o’Kba. Cf. also Q’Hboa »nn by naiy min nan oy jpn non anyon, quoted 
by Baruch Epstein in ilia "llpD, Vilna, 1928, III, p. 1609. 
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21a). Similarly non is the symbol of the student packed with a 
cargo of knowledge. As we read in the Midrash (Genesis Rabbah 
99) in connection with the blessing of Issachar as a nil mon 
that minn rot jyio ■Dtw’ -p n« iyio -nonrw obo. Just as the 
ass bears well his heavy burdens, so does Issachar carry his 
massive learning. 7 * 

With regard to the second sentence nby’ vb utsyp toi 

1’Vy (Lev. 19.19) it can be shown that m is a symbolical expres¬ 
sion for absorption in rabbinics. For did not the sages remark on 
the Isaianic stanza pro on 1 ? p« ’rraai that it denotes ptw 
*nD^n abi me>D wbi tnpo vb ’T3 (Hagigah 14a). Should you demur 
that the m» rrrn is invalid, for Leviticus uses the term tq and 
Isaiah n^DE? then let me remind you that the rabbis avail them¬ 
selves of a similar argument when they drew an analogy between 
pan aen and ]nan ttai which are two unlike phrases, yet it was 
defended upon the grounds rtroa ron it na’® ron it (Menabot 4a 
and parallels) and elsewhere we say pnoi roon roon (Baba 
Kamma 83b). 8 

If you find my reasoning untenable because I adduced two 
texts in order to score a point in defiance of the hermeneutical 
principle pnobo ]’N into □’ton D’aina *w (Kiddushin 24a) then my 
rebuttal is that both of these are necessary, onx as the Talmud 
would say. The first stresses the importance of being conversant 
in Scriptures topo the second dwells upon the significance of 
immersion in Talmudics, nobni nitPD. 

While I have ’nyn nviy »£>b advanced ample evidence to the 
effect that the mixture of incompatible methods in the pursuit 
of Torah is Biblically banned, I have as yet to vindicate the 
repudiation of the traditional point of departure. Does not the 
Talmud apprise us that the system of Pilpul was vouchsafed to 
Moses on Sinai as a special gift, which he generously transmitted 
to Israel (Nedarim 38a). 9 Did not the knowledge of seventeen 

7 * For the ass as a symbol of toil, cf. Philo, Sacrifice of Cain and Abel, 
34.112. 

* Cf. also Yebamot 48a, D'nuxa rv’ey moKJi rtna 7i"vy mow, where the 
analogy is based on nn^ai and nne>yi in the verse rmox nneyi n»tn n« nnVn. 

9 Cf. the remark of Israel Isser b. Zeeb Wolf in the introduction to his 
BBVon ijw, Konigsberg, 1860, ’in n’aip. 
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hundred onaio ’pnp*n mw nnvi pnom p^p disappear during the 
period of mourning for Moses, which Othniel ben Kenaz restored 
by means of his dialectical reasoning, ^mny piunn p ’B Vy 
lino rap p? 

Was not the illustrious R. Hanina proud of his proficiency in 
casuistic skill as we read: 'n «”n ’an wan 'i ’xro nn ’an 
wnnno min nnantw i*n o«n mcro nn nna «”n '~\b na’an 

’VibVbd rr^? 

When R. Hanina was once challenged by R. Hiyya 10 on a 
rule of Law, R. Hanina exclaimed: Do you dispute my opinion? 
If, God forbid, the Torah should fall into oblivion, I could restore 
its leading ideas by the sheer force of subtle analysis (Ketubot 
103b). 

When Resh Lakish failed to locate the tomb of R. Hiyya 
when he was marking the graves of scholars, he was overcome 
by a melancholy feeling that he was inferior to R. Hiyya in 
learning, in spite of his own great logical acumen, which led him 
to give vent to the statement: lniDB min ’n^B^B vb D*?iy bv man 
nxm vb lmoa min n^B pina min b motti ^ip na nnr> (Baba 
Metsia 85b). 

Lord of the Universe, did I not betray such keen penetration 
in the study of the Law as R. Hiyya? Whereupon a Heavenly 
Voice responded: Yes, you did, but you were not as active in the 
dissemination of Jewish learning as R. IJiyya. 

Is it not a fact that R. Sheshet used to tremble when he listened 
to the Pilpul of R. IJisdah? n’ViB^so n’su n’^ia ymo nm an 
Nion am (‘Erubin 62a). Are not trenchant and pungent dis¬ 
cussions with sharp students OH’D^nn ^ib^b one of the forty- 
eight modes of attaining to the knowledge of Torah? 

Did not Raba with an eye on the future inform us that at the 
final judgment man will be required to prove that he has wisely 
indulged in ingenious disputation, noana nVs*?B (Shabbat 31a). 11 

” Cf. Hullin 110a, where the H”n 'n be i^ib^d is spoken of. In Y. Ma'aser 
Sheni 1.1 the expression lVlB^B ':bd is used to denote the Amoraic interpreta¬ 
tion of the first passage of the Mishnah of that treatise. On H’lan b^bn, cf. 
Y. Terumot IV, 42d, and Bacher, M. G. W. 1899, p. 350, note 1. 

11 R. Samuel Edels in his comments upon this passage remarks: mVp »«m 
njni noam bjei bebob lnnia nitp (6k ^nn bv buiba bcbtD tm kit, cf. also 
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In spite of the vast array of evidence in the Babli in favor of 
the Pilpulistic style, I have determined to handle my thesis this 
evening in a scientific vein, in accordance with a hint dropped by 
the Yerushalmi. There we read dti p pion (Horayot 

111.48c), the systematic approach is preferable to the traditional 
dialectic.” 

Philo (De Vita Mosis II. 212): “And the wisdom must not be that of the 
systems hatched by the wordcatchers and sophists... but the true philosophy 
which is woven from three strands — thoughts, words, and deeds.” Rashi, 
commenting on Ps. 119.97 pp 'n’*n nl?an ^a^, observes na ^b^b^i 
S imilarly upon Ps. 119.141 *nn dv nb Tipo Rashi adds ona ^bdi ^d^dd. As 
for the term ^id^d as applied to the study of the Torah, cf. Rashi’s remark on 
IDonni n^D^D, Prov. 4.8, na pnp-6 n^y inn rrn n»Bn, and in Megillah 18a, 
where this verse is cited, he says -ps’ni DiB’n ^lD^ontf mo^. R. Ephraim 
Zalman Margolioth suggested that Rashi’s remark on Ps. 119.97 was originally 
found to Ps. 119.87, "imps ’nary nb ’aai and that its present position is due to 
a scribal error, cf. the introduction to his Responsa onBK n’a on D”n mm, 
Warsaw, 1883, ld-2a. In a MS. of the Jewish Theological Seminary of 
America (H 432 of the 17th century) the passages are found as in our printed 
texts, whereas in manuscript MS 778 (14th century) it is omitted in both 
places. It is noteworthy that R. Nissim in his commentary on the Alfasi on 
Shabbat (beg.) cites in full, the view of the Tosafot, Shabbat 3a, s. v. aaa 
which he rejects in the following terms la no^nn^ rnanai ms Dina i^b^b nr ^a. 
The omaN po writes that the rule prohibiting one from beginning to study at 
the time of yon npna does not apply to one who is giving a "ny& in the syna¬ 
gogue, and he goes on to say pioy^ hdk bin ^ib^b N^a na^n nan noitw ’d «prn 
’yuD’K^ «n«i NnnyDD n^ ioddd nra’oV na 1 # ’am nran in’aa ir« i^'bk ^lB^Ba 
niXDD. Cf. Orafi Hayyim 431.5; with regard to Pilpul in general, cf. Lauterbach 
in the Jewish Encyclopedia X, pp. 39-43. To the literature cited there add the 
following: Atlas ^’D«n, III, 1886, pp. 377-379; Moses Reines, noaa, III, 
1888, pp. 137-172; Weiss, renim in mn, vol. V, 1891, see index, s. v. ^ib^b; 
Fishman, -pi D’a plan, Berdichev, 1902; Ehrentreu, J. J .L. G. t III, 1905, 
pp. 206-19. Joseph Badad (’KBioin) in n^pn XIX, 1908, pp. 138-146, 248-258, 
329-335. Baruch Epstein, -pna mpo, Introductory volume, Vilna, 1928, 
pp. 588-598. S. Greenspan, min bv i^ib^b, London, 1935. Amiel, nmon nB o 
na^nn npnV, vol. I, 1939, cf. review by Glickberg in oSiyn, vol. 28, no. 1, pp. 
7-8. Assaf, ^NiD’a iirnn mn^in^ nmpo, Jerusalem-Tel Aviv, 1925-1943, 
see index, s. v . ^ib^b and pi^n. 

12 Noteworthy are the remarks of R. Moses Almosnino on the nature of the 
Pilpulistic mind. Commenting upon the verse in Eccl. 10.1, TiaaD noano np* 
tayo m^DD, he observes, w^apna p’oy’i oyo m^ao od n’n 1 newa nao *?a&n prnn* ’a 
ir*n i3 «xd nr ^yi... nann p’oy’ *b ’a nno iv' ^a»n n’n’Da im« n»y’ no 
nn^aar asn in msV canDiKai d’^b^ibd oa’N oarya n«D onam, cf. twd h\ Venice, 
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Should there be in your midst some unconvinced devotees of 
the Babli who will urge that np ’jx ’^dd Nnonn vbsbB Kin K3ts 
(Megillah 7a), then I shall be compelled to cite again the Yeru- 
shalmi ( loc. cit.) nvn^ i»bk ’k kVb nvn 1 ? o^iy*? ib>sk 

nVo K^a and elsewhere (Soferim XV.8) it is stated that n^Dl 

n^Da min. 

About one hundred and twenty-five years ago, the famous 
Romanist, Anton F. J. Thibaut,” 3 who lectured on Roman 
Law at Heidelberg, made the following pointed observation: “It 
is of little use that good ideas are securely locked up in printed 
books. What is important is that a living law should dwell in 
the minds of judges and lawyers, who have acquired a compre¬ 
hensive knowledge of the law.” 13 

Taking this bit of advice as my cue, I shall dwell for a while 
upon an aspect of living Jewish Law which I know is on your 
mind, and I shall endeavor to present as comprehensive a view 
thereof, as the brief time at my disposal will allow. My topic is 
none other than the ancient doctrine of Shebut first mentioned by 
Moses. 14 When the famed lawgiver ascended the empyrean to 
receive the Torah, the angelic beings voiced in no uncertain 
terms their opposition to man’s acquisition of the divine gift. 
Whereupon Moses expostulated with the celestials DON Dl^D 
nutt> o’Dnx DDKtP rDN^>D o’my (Shabbat 89a). And in much later 


1570, 233a. R. Aryeh Leib Cohen ascribes the necessity of Pilpul to the retro¬ 
gression of the intellect: poiy Vs d'shx vn nV wean dVsb "ipva D’lioipn 
ntVi V*r mionpo nn« mao panV o’jot jot a’anx... ovn no m uras VibVbh 
ai VibVb inr, cf. winy dp air, ed. Lemberg, 1857, Introduction, 2a, cf. also 
Meiri, Horayot, end, ed. Schreiber, p. 173. 

•“The teacher of Eduard Gans (1798-1839), an early Jewish Romanist, 
cf. J. Q. R., N. S., 34, p. 275. 

•J Cf. The Continental Legal History Series, Boston, 1912, Vol. I, p. 442. 

14 The ypin’ ub to Rosh Hashanah IV. 1 ascribes to the Semag the view that 
the nun hd’H which is map owo actually goes back to Moses. Similarly, the 
janp •t» to Y. ‘Erubin end. But in Semag, n»y mso 224, where the topic is 
dealt with, I found no such statement, cf. also gloss of Chajes to Shabbat 30a, 
and Wolf Lei ter in ]ni nniKD, Pietrkov, 1936, no. 121. Nabmanides remarked 
that up’n in ivai airy ’ 0’3 na«n map, cf. Sefer ha-Mitsvot, ed. Warsaw, 1883, 
p. 54 and Chajes’ comment upon the statement of Rashi poa mm map, 
Shabbat 3b. 
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times, R. Jobanan cautioned against disparagement of Shebut as 
a subject of scientific investigation when he said: map Knn 
nnn ^vn rn lp^roi map qwd nrn na'DD nn® i^rya rbp (Hagi- 
gah 16b). 15 It seems that R. Jobanan’s advice was not given in 
vain, for even during the last two centuries more than two score 
of Talmudists were stimulated to wrestle with this theme, albeit 
in a casuistic strain. 

The nature and essence of Shebut as disclosed by a rapid review 
of its Biblical roots, its Tannaitic formulations, its Amoraic 
ramifications, and its post-Talmudic repercussions, will be the 
express purpose and principal burden of this discourse. 16 

In Scripture, the prohibition of work on the Sabbath and 
festivals, is usually accompanied by the positive precept to rest 
upon the day nuvn 17 and jimp rop 18 from which it is crystal 
clear that not only was manual labor, like ploughing and reaping, 
cooking, baking, and kindling fire forbidden, but even minor 
physical exertions, such as leaving one's place lDipDD bpk NX' 
’jpapn ova 19 were proscribed as incompatible with a strict Sab¬ 
batical repose. The Tannaim were quick to discern the twofold 

Cf. also Y. tfagigah 11.2. 

16 It need scarcely be mentioned that the problem is being dealt with here 
in a cursory manner, and that only a few highlights are being stressed. An 
exhaustive historical treatment of this fascinating topic would illuminate a 
number of halakic points, and would constitute a valuable monograph. 

17 Ex. 23.12 and 34.21. While the Tannaim do not attach the doctrine of 

Shebut to this verse, Maimonides (nap XXI.5) does, ma&n mina idnj 

po ni3B^ 3”n arm □ naio, cf. Perla, ]no myD mxon idd, 1.376 ff., 

11.393 ff., and Tosafot, Shabbat 69a, s. v. yin. 

18 This phrase is used with regard to the Sabbath in Ex. 16.23; 31.15, 35.2 
and Lev. 23.3; with reference to the Day of Atonement, in Lev. 16.31 and 23.32. 
With regard to the New Year, in Lev. 23.24 and with regard to the Feast of 
Tabernacles, in Lev. 23.39. Rashi to Yoma 74a, s. v. pnap writes: o’n ’a 
miaa nat^a nnn ppaa rn ma^o itw pm rra idddn na&a naan pnapi 

nry ^y *pDirfc ... nry ’an pnap *dj ’an. 

19 Cf. the comments of Isaac Pulgar in m.n ary, edited by George S. Belasco, 
London, 1906, p. 25. With respect to this verse, R. Meshullam ben Kalonymos, 
in his polemics with the Karaites, tries to prove that it is permitted to leave 
one’s home on the Sabbath, cf. Semag, Negative precept 66, ed. Kopys, 
12d. Note also the remarks in the Introduction to the Zohar, 5b ’nnap rmi 
no»n (Lev. 19.2) kidd Va^ paN ps^K pin irrm nap oinn 
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character of the Sabbath observance, and realized, as Nafiman- 
ides has so convincingly demonstrated, that even a punctilious 
absention from all the prohibited works on the Sabbath, would 
not in itself preserve the spirit of the Sabbath,” the essence of 
which was nnUD.” a Hence the Tannaim were constrained to 
specify what activities were inconsistent with the Sabbath rest* 1 
but they neglected to define the principles underlying their 
restrictions. 

The Tannaim, like the classical Roman jurists, were dis¬ 
inclined to formulate rules in the abstract, because they intui¬ 
tively felt the perils of excessive abstraction since it is impossible 
to foresee all the complications of human action which the future 
will unroll. The observation of the Roman jurisconsult Javole- 
nus: “Every definition in civil law is dangerous, Omnis definitio 
in iure civili periculosa est,” 11 (Digest L.17. 202) applies with 
equal force to religious law! 

Nevertheless, a glance at the Biblical verses to which the 
Tannaim resorted as a basis for their interpretations, and a 
logical analysis of the acts comprehended in the category of 
Shebut will enable us to disentangle at least three distinct 
motivating conceptions. First, and probably oldest in the point 
of time, are those activities which by no stretch of the imagina¬ 
tion can be designated as labors, but which are disallowed as 
being out of harmony with relaxation on the Sabbath. These 

30 Cf. Celsus, Digest, 1.3, 17: Scire leges non hoc est verba earum tenere sed 
vim ac potestatem. 

m As was already noticed by Rashi who observed nnuo ion o^iyn rrn no 
nmjD nrma raw nn«a, cf. Megillah 9a, s. v. ^a’l and Tosafot, Sanhedrin 38a, 
s. v. naxn, cf. R. Joseph Rosin, rays runs on Hilkot Shabbat, 21.1. 

11 Cf. Maimonides (naw XXIV. 12) who observes that certain acts were 
prohibited because they were inconsistent with the verse mj’ jjjdV (XXIV. 12) 
and a maun nnaw (XXIV. 13), cf. also Hilkot Yom Tob, 1.17. R. Joseph Rosin 
remarks that n’^Va nmio naa pn jn naa nb -]« m now naw *a& pmawn mi bs, 
cf. nays niDX, 2nd ed., Dvinsk, 1920, 81b. 

” Cf. also Digest, XXII.1, 32. Difficilis est huius rei definitio (with regard 
to default ( mora )). Cf. also Jhering, Geist des Romischen Rechts, Leipzig, I, 
1878 (4th ed.), p. 43, and Schulz, Principles of Roman Law, Oxford, 1936, p. 41. 
On definitio, cf. also Pringsheim in Festschrift fur Lenel, pp. 251 ff., and 
Himmelschein in Symbolae Friburgenses in honorem Ottonis Lenel, pp. 420-421. 
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include what we today would term physical recreation, such as 
climbing up a tree, riding upon an animal, aj swimming, and 
dancing,* 4 (called mttn nn’3tf) as well as the execution of certain 
religious functions, such as trying cases, betrothal, Halitsah, and 
setting aside Terumah** and Tithes, denominated as mxo nn’3». a6 

Thus in the Sifra on the verse (Lev. 16.30)* 7 K 1 ? rDN^D *731 
wyn we read n*i3 nra ^y o’3”rw rot^D ]’« 

’3J by 33*v »6itn n*?y’ nbv po ms nro by o’3«n ]’«» 


ai Cf. Isaac Nunez Belmonte i^on "iy®, ed. Salonica, 1771, 19. “When the 
mundus is open,” said Varo, “the gate of the doleful underworld gods is open; 
therefore, it is not proper on those days for a battle to be fought, troops to be 
levied, the army to march, a ship to set sail, or a man to marry.” Macrobius 
1.16, 18. 

24 Augustine remarks that it is better to plough on the Lord’s Day than 
to desecrate it with dance and riot. ( De Decern Choradis , serm. IX, 3). 

25 Cf. Rashi, s. v. Knnt*n nwy ndm Yebamot 93a and Meiri ad loc. Cf. 
also Tosafot, Shabbat 43a, s. v. ^n» and Rashi, Gittin 54a, s. v. na»a npyon 
remarks jpnon nmon... ton pan ma» tid’k. 

26 For M. Betsah V.2, cf. I. Lewy, Ueber einige Fragmente aus der Mischna 
des Abba Saul , Berlin, 1876, p. 7, note 10. Diinner, nx*n ^y mmn, Frankfurt 
a/Main, 1896, pp. 119-120. Deutsch, M. G. W. /., 41 (1897), 430-431. 
Ginzberg in Hoffmann Festschrift , 1914, pp. 321-326. Zuckermandel, Gesam- 
melte Aufsdtze , 1.2, pp. 108-112, Lieberman, p»nnn, V, no. 1, pp. 97-99. Allon 
loc. cit. t VII,135-142, and Epstein, loc . cit. t 150-154, for T. Betsah IV.4 
(p. 207), cf. Lieberman, OMWtn nBDin, and Epstein, p’nnn, loc. cit ., pp. 152-153, 
and Albeck, ttnsDinm ttn’nnn onpno, Jerusalem, 1944, p. 166, note 1. 

27 From this verse the Tannaim derive the rule requiring abstention from 
five physical pleasures on Yom Kippur. Cf. Yoma 74a, Sifra, ed. Weiss, 83b 
and 101a. It is curious that the Tannaim did not interpret the pnnt* natf in 
Lev. 23.3 which alludes to the Sabbath, although they did so with reference to 
Lev. 23.24 which deals with the New Year. In connection with the latter 
R. Eliezer remarked that pnnp refers to orn ntmp whereas R. Akiba properly 
objected to R. Eliezer for his failure to interpret pnnt* as an allusion to nut*, 
since the term primarily denotes resting ton nnnp nu& pnntf now irtt no mbd 
pptn nnuau yaiB, Tosefta, Rosh Hashanah, IV.4, (p. 212), cf. also Sifra (ed. 
Weiss, 101c). In Rosh Hashanah 32a, in R. Akiba’s reply we should perhaps 
read nut* print* instead of nntt^D n”t*yn in«np pnni* vbn. 

24 Cf. also M. Sukkah II.2, and Tosefta, ‘Erubin III (II), 13, p. 141, where 
it is said myna ]^’tu vby' t^n ]^tu p^na pm j^tu pnooa pto i^to p^ny ptw *bV 
orn ^n op opm -jpnnt* hd or. In Y. ‘Erubin III.3 we read with regard to an 
Erub on a tree less than ten D’nsB from the ground that ^y nuyS ton Mttn 
Vuttl? nupn, which the nt*o mb explains nup dipd tt^tt ia*tt i^’ttn pdpdm, cf. also 
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-no^n -rpT ah piE>D’ o^dh by vw ’’norm 

• . ♦ 3 °tpnp’ ^ p 3D rnxD nn’at^ niBn nrvzw *6 r 'b p« nut? pnap 
32 nup ]imp -nD*?n ... «nr r!?i 3I tmp' *61 npy* *61 onrv nVi. 

The number of acts which fall into the category of Shebut 
vary in different sources. In the Sifra 18, in M. Betsah 14 and 
in the Mekilta diR. Shimon, ten are enumerated. En passant 
it should be noted that Philo already was familiar with the rule 
forbidding the judging of lawsuits on the Sabbath. 33 

Rashi to 4 Erubin 32b, s. v . ^’K3 oonon Km, and 63a, s. v. Knrxa and 100a, 
5. v. nm and IJagigah 16b, s. v. nro yoo. 

29 R. Aba b. Jacob (Y. Betsah V.2) prohibited riding on an animal on the 
Sabbath because of Ex. 23.12. However, according to Y. Hagigah II.2 (78a), 
it is prohibited as a Shebut , and is not a capital offense in normal times. The 
Mekilta found in this verse the permission for an animal to pluck grass from 
the soil on the Sabbath, nvrf? iriK n”a ainart if? i\'oin -piDm yno mr ]yo^ 
nr )'* moH .ima -pna warn k^k m »a "idik nn« .bairn ypnpn id o^w 
baim ypnpn p o^in nrn^ nn« n"j aman if? *|’Din mr po!? Vn -iyx k^k n”j, ed. 
Horovitz, p. 331, cf. also Tosafot, Shabbat 122a, 5. ». TDyo, cf. also n f, 3Kn 
on nao, p. 338. Here n”J is taken in the sense of being at ease on the Sabbath, 
cf. the remarks of the K'oinD to Rosh Hashanah 18a on the passage nua 
nnb ^33 imo mD')^ moy. Note that pnao in Lev. 23.24 is rendered by Kmu 
in Targum Onkelos, whereas the Targum Yerushalmi has Kao kd\ cf. also 
F. Rosenthal, H. U . C. A., XVIII, p. 158, note 3. On bonus dies in the Vetus 
Latina , cf. Blondheim, Les Parlers Judio-Romans , Paris, 1925, p. LXI. Note 
also the statement inmao ^y mixo nnK "non, Shabbat 153a, and Maimonides, 
nao, XX.6. 

29a Isserlein remarked that it is permitted to snap one’s finger on the Sabbath 
to amuse children, and it is no violation of Shebut , cf., Terumat ha-Deshen, 
no. 62. 

30 Cf. Tosafot, Mo'ed Katan 27b, s . v . baK. 

31 When the eve of the Passover occurred on the Sabbath, it was customary 
to sanctify the Paschal lamb in the mry ; Pesabim 66b and Shabbat 148b; 
R. Shimi explains that it is onpoa lmnno mao moo (Y. Pesabim VIII.2) whereas 
in the Babli the reason given is that it is ]D? yiapo nain, cf. also Tosafot, 
IJagigah g a , s. v. diod. 

32 Cf. Responsa of Moses Isserles, no. 125 and apy 1 mao, III.67. 

33 Constantine in 321 C. E. enacted that all courts of justice rest on Sunday, 
Code of Justinian , III, 12.2. Omnes indices urbanaeque plebes et artium officia 
cunctarum venerabili die solis quiescant. Cf. also A. H. Lewis, A Critical 
History of Sunday Legislation , New York, 1888, pp. 18 ff. 

Among the Assyrians and Babylonians it was prohibited on the seventh 
day to the king to ascend his chariot, or to pass a sentence, and to the oracular 
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Secondly, a concept was current in some Tannaitic circles, 
according to which certain works not included in the niSR^D 0'^ 
as well as other labors, when performed in an irregular manner 
(t UlN^a) were considered to fall into the class of Shebut. These 
two species can plausibly be connected with two Midrashic 
interpretations in the Mekilta diR. Shimon. Commenting upon 
the verse in Ex. 12.16 orn nwy’ vb the Mekilta observes: 

ru’D ^>y i’a”n pw man ni’D *?y b ]’« 

bs noi 1 ? .'in p^iy vb i’jd nwjn. Since 

Scripture might have written oro rwy’ vb nsubo but chose to 
add the adjective bo which is superfluous, it thereby indicated 
that certain disked are prohibited maw DWD. However, the 
illustrations given by the Mekilta ad loc. are not in consonance 
with the interpretation based upon nst6a. 

In another passage in the Mekilta diR. Shimon interpreting 
the verse na«^D rwyn o’D’ new (Ex. 35.2), the Rabbis remark: 

priest to issue a decision in the adytum, cf. E. Schrader, Die Keilinschriften 
und das alte Testament , 3rd ed., by H. Zimmern and H. Winckler, Berlin, 
1903, p. 593. 

For Philo’s view, cf. Ritter, Philo und die Halacha, Leipzig, 1879, p. 130. 
Josephus reports that the Emperor Augustus issued an order that the Jews 
may not be compelled to go to a court of law on the Sabbath (. Antiquities 
16.6.2 and 4, cf. also Schlirer, Geschichte des Judischen Volkes , III, 3rd ed., 
1898, p. 71, note 44. 

Goldziher called attention to the fact that a Muslim Kadi of the ninth 
century was accustomed to impose an oath upon the Jews on the Sabbath 
and on Christians on Sunday because he knew they would not swear falsely 
on that day, cf. R . E . /., 45 (1902), p. 7. Note also the remark of the rabbis 
that an ‘Am ha-Arets will not lie on the Sabbath, concerning the tithes no’H 
non mitt mm m* (Y. Demai IV.l). According to a law issued by Honorius 
and Theodosius in 418, it was prohibited to compel a Jew to appear in court 
on the Sabbath or any religious holiday, Code of Justinian , I, 9, 13, cf. also 
E. Westermarck, Christianity and Morals , London, 1939, p. 90, note 7, and 
p. 92, note 6. For the days in the Roman calendar when it was prohibited 
to issue judgments, cf. Girard, Histoire de Vorganisation Judiciaire des Romains, 
Paris, 1901, p. 18, note 2, and the remark of Cicero, Feriis iurgia amovento, in 
De Legibus t 11.8, 19, Loeb classics edition, p. 392. In early colonial times 
Jewish sensibilities were recognized to the extent that a Jew summoned on the 
Sabbath did not have to appear in court, cf. A. V. Goodman, American 
Overture Jewish Rights in Colonial Times , Philadelphia, 1947, p. 214, note 
80. 
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*?a V'n nui? hdr 1 ? ]” 3 d p-nott pt? nnVini itdn^d ,( 7 p» 
l’3”n mnvon nat^D iur^d " 7 ’n mao tid’r by riRtan pa”n irr b»u’ 
mat? hd’R by pa”n pRi rt'by. While this statement concurs with 
the previous in deriving Shebut from the superfluous word *73 
in nat&B ^>a, this Mekilta furnishes us with a valuable clue as to 
its concept of Shebut by stating that Shebut is clearly distinguished 
from mm’Dn pur^d. Now what does mrn’Dn n^nbo mean? It 
signifies a work specified by Scripture, i. e., one of the rrDN^D D*^. 
Accordingly, Shebut is a type of work not included in the to'!? 
niOK^D. For the use of the term mm’D in this sense, let me cite 
from the Mekilta diR. Shimon (p. 166) the following statement 
itw *)r nosy ’3B3 rp^y pa«m nuR!?o to’^D nn« mnva myan no 
ruxy ’osa nriRi nriR bo by a”n rh’ nuR^D u’b. Noteworthy is that 
R. Nissim (Shabbat 13a) was also familiar with the phrase 
nnm’D nUR^D as a designation for the ma^D to" 1 ?. 

Now according to this school of thought which holds that 
Shebut embraces labors that do not form part of the nuR^o to’ 1 ?, 
what activities are prohibited nut? QltPD? The Mekilta lists ten 
enterprises including purchase and sale, 34 transaction of loans 
and deposits, business calculations, the conducting of judicial 
proceedings, the making of pleas and the bringing of accusations. 
Interestingly enough, Philo 35 too, remarks that the bringing of 
accusations, the demanding of the restoration of a deposit, and 
exacting repayment of a debt are prohibited on the Sabbath 
(Migration of Abraham, 16). 

However, if we turn to the Mishnah and the Baraitot, we 
shall find about fifteen other examples of this type of Shebut. 
Thus in the Mishnah, the act of cutting is enumerated twice in 
the list of the nuR^>D ts'V, first with regard to reaping grain "ixip 
and secondly with respect to cutting leather unnon. But there 
are other prohibited acts of cutting which the Tannaim for one 

m Rashi (Betsah 37a, s. v. dim) gives two reasons for the rule D’e’ipo etc., 
first because it resembles sale and yxiin kixbd a'nm topDn p iidn unci npo 
131 nail (Isa. 58.13), cf. also Tertullian, Against Marcion, IV. 12, secondly 
because he might forget and write. Similarly, Maimonides, na» XXIII.12-13, 
15, writes aina’ nVb> mu. However, Rashi (Betsah 27b, s. v. o’Di o’poiD ]’«) 
writes nit? id Da -non t»'n na»a naooi npm (Neh. 13.14, 19). 

35 Cf. B. Ritter, Philo und die Halacha, Leipzig, 1879, p. 130. 
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reason or another did not classify with either of these two 
niDb^D or their nrrtnn, and accordingly, designated them as 
Shebut. Thus in connection with the Shofar we read: bw nsntf 
vb dwd Nirw ina pai nut? dwd whip naia pa win panin pa n*n 
rwyn (Rosh Hashanah IV.8). One may not cut a Shofar, neither 
in the manner that involves a transgression of the rule of Shebut 
nor of a negative precept. According to the Talmud, the text 
means that the Shofar may not be cut by a scythe, although that 
is an irregular way of cutting (t "WN^a); hence it is prohibited 
HUP D1IPD. 

According to a Baraita quoted by R. Mana, 36 the trimming of 
vegetables 37 on the Day of Atonement that occurs on the Sabbath 
is ail act of Shebut as we read rotm nvn^ bnv dhibd ov^ pin 
nutf prop pT rn’jpa now (Shabbat 114b). 38 If a man 

* 6 The Munich MS. reads R. Huna, whereas the Oxford MS. has aai, cf. 
0 ’isna *pnpi, ad loc . Cf. also Kasher, Talpiyot , III, 1948, p. 480, cf. also the 
statement in the name of R. Mana in Y. Pesabim IV.4, »p p n« idik dm 
n»D ’l’b K3 KXD31 3JpD fc^l 0”3nD. 

37 Rashi explains pi’ na’ip as pn^pn p p^yn pru^. However, Nabmanides, 
Ibn Adret, Meiri, R. Nissim, take pi’ na’jp to mean pi’ nmn (cf. also TJO 
nwo to n»y nn’30 1.3 and Elijah Vilna to Orafr gayyim 611, notes 3-4). 

3 8 In the Talmud, loc . cit. t there is a Baraita supporting R. Jobanan who 
maintains just the opposite view. However, there is a reading (cf. ’pnpi 
o’isid ad loc.) according to which R. Jobanan refers to nrn^ omsa.i or 
(?ina, whereas R. Mana refers to napa nrnb a’lisan or. This reading was 
known to Maimonides (cf. npy nrrap, 1.3) and Meiri. In the Tannaitic 
Midrashim too pi’ na’ip is permitted. Thus we read in the Sifra (ed. Weiss, 
83a) niDian n« rri’ *6i moon n« y’X’ pi’n n« 3ip’ ^ia’ wyn naa^o ^ai 
na«^Da moan na^o no ppon nat^oa naa^o idmi naa^o pa idnj Kin pn 
naizm noy v'v pa nno«n nat^o *p nawn noy »’» p»on. In the Mekilta diR. 
Simon p. 16 and p. 108 the reading is naamo noy bpp. The aio np^ has naw^o 
naizm, cf. also the phrase min niDN naamo na«^o (Betsah 13b). Rashi also 
uses the phrase naiam na«^o in this sense, cf. Shabbat 70a, s. v. pa; cf. Tosafot, 
Shabbat 49b, 5. v. Note also Baba Kamma 2a, a« ’b ’ip aa’am p»oa mm in, 
cf. also Nabmanides on Lev. 23.7, oa^> maiamn niaN*?Dn i^’bn miay na«^o ^a 
ia«n lai p:a n^oaa D’a pion »*» ,inn miay. Similarly Scaevola permitted 
works on the feriae publicae, where an irretrievable loss would occur, Macro- 
bius, Saturnalia , 1.16, 10. Of the three acts especially permitted by the 
Sifra and the Mekilta, one is mentioned in M. Shabbat XV.3, where we read 
naa^ omsan oro moon n« py’xo, and in T. Shabbat XII. 16 only making 
beds and rinsing cups are mentioned as permitted on the Sabbath. In the 
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removed his fingernails by means of his nails, or his teeth, or if 
he pulled out the hair of his head, or his moustache, or his beard, 
according to sages, he has violated a Shebut. According to R. 
Eliezer, he is guilty of a sin offering, vrwa in i?a l? vnsx Voun 
up? pi lose? pi nye> pi (Shabbat X.6). Elsewhere it is said that 
it is prohibited to trim a chip of wood in order to use it as a 
toothpick or to open a door therewith, but if he did, the sages 
consider this act a violation of a Shebut as we read: iDtsp dni 
mat? oitPD u’N R'am ... nbnn ia mns^i vw ia yixrfr. Rashi ad 
loc. explains that trimming a chip is cutting in an irregular way 
(t iriN^a ppn) (Betsah 33b). However, R. Eliezer admits that 
Ji^a’ na’nn, the cutting of a wen from an animal falls in the 
category of Shebut. 

The old Halakah prohibits various acts in connection with 
the preparation of food, such as grinding, kneading, and baking, 
but is silent concerning others.” Hence a dispute arose between 
R. Eliezer and the sages anent milking an animal/ 0 curdling 
cheese, or taking honey out of a honeycomb on the Sabbath. 
In the opinion of the sages, it entailed only the infraction of a 
Shebut whereas R. Eliezer considered it a more severe offense 
(Shabbat 95a and parallel passages). 

What may a woman do to adorn herself on the Sabbath with- 

Y. Pesabim IV.4 there is a similar controversy. Thus a Baraita quoted by 
R. Phineas reads as follows: pnap binai map pnap napa nrn 1 ? biro omean or 
ma». This text is understood to refer to the prohibition of mpbpi D’paa nmn 
evidently map oipd. This very point is a subject of controversy between 
R. Eleazar and Rab in which Rab is in agreement with the Baraita. However, 
R. Eleazar’s opinion coincides with that of R. Jose in T. Shabbat XII.16, 
(p. 128) and with Y. Shabbat XV end, where it is said: jpno kdp ppm iron 
binh p-npo. 

»For example, the law concerning salting meat. Tosafot Yom Tob 
(Menahot X.7) explains that the meat of the vyp could be salted on 'kxid 
o’-npan or that occurred on the nap b’V because map oipd nn kV owipa. 
Tosafot, Shabbat 75b, s . refers to salting meat on the Sabbath only as an 
pan -iid’k, cf. also Tosafot, Hullin 14a, s . v. paon, for the prohibition of 
salting cooked meat, cf. Orab Ifayyim, 321.5. Cf. also Lieberman, Talpioth II 
(1946), 378, note 15. 

«° Cf. oman po to o”n mm, 305, 13. map mmp na hai«n ninV aihnV aio 
mapi. Cf. also Tosafot, Shabbat 43b, s. v. anm and Tosafot, Megillah 7b, 
s . V . ]K3. 
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out infringing the law? To all intents and purposes there is no 
relevant ruling on the subject in the early law. However, the 
sages consider details like dressing the hair, painting the eyelids, 
and reddening the cheeks as prohibited, nuw dwd (M. Shabbat 
X.6). Building a house is interdicted, but sweeping it, or 
sprinkling it, to keep the dust away is not allowed because of 
Shebut (Shabbat 95a). Sprinkling of the riRtfln ’D over a person 
who is impure may not be performed on the Sabbath, for it is 
forbidden as an act of Shebut in the view of R. Akiba (Pesabim 
¥ 1 . 2 ).“* 

Lastly, carrying is prohibited on the Sabbath as one of the 
TTDR^D nevertheless certain acts of carrying which did not 
conform to the rDR^D 3R were put in the category of Shebut. 
Thus we read, if a man was reading a scroll of Scripture on the 
edge of the roof, and the scroll rolled out of his hand, it if does 
not reach ten handbreaths from the ground, he may roll it back 
to himself. R. Simeon says even if it touches the ground, he 
may roll it back to himself ’ana ’joa noiy maw own nan -]^ ptw 
Bnpn (‘Erubin X.3). Similarly, if one threw an object above 
ten D’nBD from one private domain to another via a public 
domain, it is forbidden map dib?d (Shabbat 97a). 4a In Pesabim 
VI. 1, we learn that carrying a live animal on the Sabbath, and 
bringing it in from the outside to within the Sabbath limit, falls 
in the category of Shebut according to R. Eliezer. The story goes 
that once when R. Eliezer became ill, R. Akiba and his colleagues 
came to visit him on a Friday afternoon. R. Eliezer was sitting 
on his couch under his canopy, and they were sitting in the 
triclinium (the parlor). Late in the afternoon, his son, Hyrcanus, 
came to take off his father’s Tefillin, whereupon R. Eliezer 
rebuked him; so he departed in anger. When Hyrcanus said to 
the scholars, “It seems that my father’s mind is unclear,” R. 
Eliezer replied: “My son and his mother are confused; for 
otherwise how would they neglect a law concerning the kindling 
of the lights which is an n^’po TiD’N and trouble themselves 


41 Cf. Tosafot, Megillah 20a, s. v. kVi, cf. also M. Parah III. 1. 

42 Cf. also Y. 'Erubin VI.7 and X.7, Kin nryo nVyoV ^kid» ’inn, cf. 
pnp to VI.7. 
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merely about my Tefillin on the Sabbath which involves merely 
an maw -iid’r?” 4 ” 

Thirdly, there was a circle of Tannaim who maintained that 
the miscellaneous rules that came to be classified as Shebut were 
all designed to preserve and safeguard the spirit of the Sabbath, 
which was in danger of being violated if observance of the 
ta* 1 ? only were insisted upon. For as we intimated a little 
while ago, the mere literal fulfillment of the Biblical precept 
proscribing work left many loop-holes for the desecration of the 
Sabbath. This is a necessary and logical inference from several 
instances in the Mekilta, where the law concerning Shebut is 
associated with verses containing the verb now, to keep or to 
safeguard. 

Thus, Mekilta O’BBWD (ed. Horovitz, p. 332) reads Rinw 'th 
onai rDN^D oiwd pw onan 'b ]•« bj nwjin k 1 ? noi« 

mown do’^n ’mnn -iwn ^aai Vn pao maw mwo ]nw. 

And again, in Mekilta Bo it is connected with the text 
n?n nvn rot omowi 43 whereas the Mekilta diR. Shimon (p. 160) 
infers it from the phrase mown ’mnaw rot. Consequently, the 
presence of three passages, all of which tie up the notion of 
Shebut , with the idea of now point to a well-established tradition 
that this term suggests the adoption of additional precautions 
to safeguard that particular law. 44 Traces of a similar notion 
may be detected in a later Amoraic interpretation. When the 
question was propounded in the academy 45 minn |D nviw*? ran 

4 “ Sanhedrin 68a, Y. Shabbat II.7, and Tosafot, Shabbat 35b, s. v. 
•an. 

43 Ex. 12.17 (ed. Lauterbach 1.75). According to the Mekilta passage, the 
rules of Shebut do not apply to Hoi Hamo'ed, cf. also Nabmanides to Lev. 
23.24. 

44 The Amoraic interpretation of many of the acts forbidden map oipd as 
preventive measures nvta dips as in Betsah 36b-37a and elsewhere, can 
probably be traced back to this Tannaitic Midrash. Cf. also Bertinoro to 
Abot 1.1. 

43 Yebamot 21a. According to Rashi, Abraham already observed the law 
of Shebut, for on the verse ’mDPD idp’i (Gen. 26.5) he remarks: npmn^ nnra 
na»V nnen mnyb nrjp minap nnnrn by. Rashi’s interpretation is based 
upon the rabbinic view that Abraham observed the whole Law, written and 
unwritten, cf. Yoma 28b, j’V’pan nn’ji iV’bk and Rashi’s comment nabn lrtw 
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pD R. Kahana cited the verse ’mown n« omopi (Lev. 18.30), 
which he explained as ihdpd npy, which R. Joseph 

supplemented by the observation iptbi wvmtn, but it was 
subsequently rejected. Similarly, the Tannaim found in omDPi 
a sanction for Shebut. 

Briefly to recapitulate, the three conceptions concerning 
Shebut that prevailed in the Tannaitic epoch were the following: 
According to the earliest view, Shebut, being derived from the 
Scriptural phrase Jimp mp, embraced all such acts which were 
incompatible with the Sabbath rest, although they did not 
constitute work in the strict sense of the word. Later on another 
school of Tannaim, by no means rejecting the first interpretation 
of the term Shebut, extended its application so as to include 
definite species of work not listed in the D*^, as well as the 

performance of certain of the msvbo 0’^ in an irregular manner. 
This extension of the term they justified by the Scriptural phrase 
instead of Thirdly, another group of Tannaim, 

less interested in determining the content of the term Shebut 
than in defining its purpose, found in the Biblical verse ntfl 
nD»n ’rump and its two other equivalents, an intimation that 
Shebut consisted of acts designed to safeguard the spirit of the 
Sabbath. 

So far the Tannaitic lucubrations on Shebut have been limited 
to abstinence from labor in one form or another, recreations, and 
various sorts of physical exertions. However, from a rather 
early time there was a group of pietists who were pressing not 
merely for the remission of these activities, but even frowned 
upon the thought of work on the Sabbath, as we read in the 
Book of Jubilees (50.8), “Whoever says he will do something 
on it, that he will set on a journey thereon, in regard to any 
buying or selling, shall die.” 46 Strong feelings on this subject 
are voiced in the Mekilta, which framed its attitude in the terse 

tnnV o’T’nyp ohdid rupn ’I’dd n»oV, cf. the parallel passages noted by the 
D’ry no 1 . Chajes in his glosses to Yoma, loc. cit., suggested to read ’ 311 'y 
]'Dinn, cf. also Bertinoro to Abot 1.1. 

Cf. Albeck, Das Buck der Jubilaeen und die Halacha, p. 9, notes 44-45; 
Finkelstein, Harvard Theological Review, XVI, 1923, pp. 48-49. For Philo, 
cf. Belkin, Philo and the Oral Law, p. 200, note 29. 
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formula muy m^non nu® 47 (to Ex. 20.9 ed. Lauterbach II, 253) 
which is repeated in the Mekilta diR. Shimon (p. 108), where this 
rule is illustrated by the admonition that one may not take a 
promenade in his field on the Sabbath with the avowed purpose 
of ascertaining its needs, 4 ® nor go to a bath-house in order to 
bathe therein immediately after dark, nor may one make neces¬ 
sary business calculations on the Sabbath, whether they pertain 
to past or future transactions (cf. also ‘Erubin 38b). 

It is related that a pious man once took a walk on the Sabbath 
to inspect his vineyard. When he noticed a breach in the fence, 
the necessity of repairing it on ro® ’rxid forthwith flashed through 
his mind. However, since this illicit thought occurred to him on 
the Sabbath, although involuntarily, he resolved never to carry 
out his plan. As a guerdon for his saintliness, the gap was 
closed up by the miraculous growth of a caperberry bush which 
nourished him for the rest of his days (Pesikta Rabbati, ed. 
Friedmann, 116b). 

Other rabbis, in their zeal to enforce quiescence on the Sab¬ 
bath, went so far as to outlaw superfluous conversation. The 
Pesikta Rabbati (loc. cit.) commenting upon the verse 'h 1 ? roo 
■pn^R, cites the view of R. Meir, 49 who remarked: Repose upon 
the Sabbath in the manner of your God: Just as He ceased 
issuing commands on the Sabbath, so do you abstain from non- 
essential talk on the Sabbath (Pesikta, loc. cit.). -pn^RD nnp 
noRon id no® nn« *\n idrdd mw -pn^R no . 50 


Cf. also Abot diR. Nathan, 2nd version, chap. 21 (ed. Schechter, p. 45), 
and Pesikta Rabbati, 116b and Mekilta to Ex. 35.2, (ed. Lauterbach, III, 205). 
This is contrary to the view of the Babli Shabbat 113b, 150b, where we read 
iniD mmn uro nm Vin bv -pma naw ba -pm «n’ t&p. Rashi explains man 
as follows: nuiapm -dddi npo jua and nmn refers to nwx’-pi -p laVa 
it frw by toxin 1 ? -pis u», but cf. Tosafot, loc. cit., s. v. and the interesting 
discussion in Israel Isser b. Mordecai Isserlin’s ’em, Vilna, 1864, 52a and 
the authorities cited there. 

«* Cf. also Leviticus Rabbah 34, end. 

49 In the parallel passage in Y. Shabbat XV.3, it is given in the name of 
R. Abbahu. For some medieval tales bearing upon the rule of absolute rest 
on the Sabbath, cf. R. Basset, “L’Observation du Sabbath,” Revue des tradi¬ 
tions populaires, 1893, VIII, 250-254. 

*• Cf. Isserlein, D’anai D’pDB, no. 155. 
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And the Yerushalmi relates that R. Simon ben Yofoai, noticing 
that his mother was indulging overmuch in chatter, said to her, 
“Mother, it is Sabbath,” and she stopped *on mn 13 
N’n itnaw nztn rb mn pD H'yrwo m n'vb (Shabbat XV.3). 51 

To return to Shebut proper, it is important to recall, that 
according to the earlier 5 * Tannaim, acts which were prohibited 
map awn had the authority of a iwy mXD, 53 a Biblical positive 
precept. This is evident from the fact that this rule was traced 
to one or another verse in Scripture. Similarly it is noteworthy 
that the Tannaim sharply distinguished Shebut from acts for¬ 
bidden by rabbinical enactment, of which a number of examples 
may be cited from the Mishnah and Baraita. 54 

We now come to the period of the Amoraim. We do not 
contemplate a resum6 of the Amoraic interpretations 55 of Shebut . 

51 The phrase npnp mm is omitted in the Yerushalmi, but is found in Pesikta 
Rabbati, loc. cit. t and Leviticus Rabbah, loc. cit., cf. also Ginzberg, Eine Unbe - 
kannte Judische Sekte , p. 153, note 2. On the Sabbath Day no man shall 
utter a word foolishly, ^a3 121 P’K "DT napn oval, cf. Schechter, Documents 
of the Jewish Sectaries , I, p. 10, lines 17-18, cf. also Isserlein, Terumat ha - 
Deshen t no. 61. 

52 Consequently we find the view among the later Tannaim that Shebut was 
merely a rabbinical enactment and probably interpreted the verses merely 
as an NnaoDK. Those holding this opinion are R. Shimon, cited at the end of 
the Mishnah of ‘Erubin, end, vrnn vbv urn "|^pd moan vvnrw mpa 
map □ wd R. Nathan vrnn nanx n*nn nanx map, Pesahim 65a, 
and Rabbi nipapn pa nn nh map mtPD mnp 121 ^a, Shabbat 8b, and paral¬ 
lels, and Tosafot, Shabbat, 39b, s. v. npyao. For the latter, cf. also lyp, 
13a. 

53 Weiss seems to be puzzled over this, cf. his remarks to his edition of the 
Mekilta, p. 13, note 8 and Sifra, 83a. 

54 Cf., e. g., the view of the sages with regard to the am bv my when they 
maintain that miBD nnx 1 am «xn Shabbat 59b, or the rule concerning the 
prohibition of wearing certain weapons, D’D3Da mopa vb ]vm vb kx» vb 
a”n 13’« kx* am, Shabbat VI.2. 

55 The Amoraim usually regarded acts forbidden map own as rabbinical 
enactments designed to prevent an infraction of Biblical law, cf. above note 32. 
But occasionally there is reference to works performed in an irregular manner, 
e. g., m iriK^a nano (Pesahim 66b). Hence Rashi (‘Erubin 103a, s . v. t '^aa □«) 
explains that if one performs a mVin in an irregular manner t "int^a, it is a 
map. E. g., nVa* pamn which is a mVin of m3. In M. Shabbat V.4 we read 
pips mnp D'y« 3ira .. . nxv man p«, and in the Babli (54b) the reason given 
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Rather we shall rest content with pointing out some of the 
principal modifications and developments in the Law sponsored 
by the Amoraim. To students of legal history, it is common 
knowledge that one of the important factors in the evolution of 
Law, is the gradual extension and application of antecedent legal 
principles and doctrines to meet or cover situations not intended 
or envisaged by the original framers of the statute, nn« nmaPD 
min nirrnv no!? (Y. ‘Erubin X.26d). 56 In the presentation of the 
Tannaitic views, we considered only those passages where Shebut 
was explicitly mentioned. As the rabbis would say larvvn fcO’n 
noiVN vh norra xbi norra (Berakot 24a, ‘Erubin 47a and 56a) 
^3 ^3 *b~\ fcO’n ^3 ^31 fcO'n (Kiddushin 20b). We shall pursue 

the same method in interpreting the Amoraic conceptions. 

First, it is of signal importance to keep the fact in mind that 
the Amoraim, perhaps with two exceptions, 57 consistently upheld 

Hivnb i«dd ’rn’Di dipd. In ‘Erubin 102a Rashi (s. v. D’^ma) explains that 
"naan naa is only a Shebut , because it is naiaa ’mo, because he gives a similar 
explanation in Shabbat 126a, s. v. p^yia. However, R. Tam (Tosafot, loc . cit., 
s. v. naiom) says it is dipd. However in Menabot 97a with reference to 
oupn "ihd Rashi says it is not a map rather nmol naiaa vnm. In Ketubot 60a 
we read pan nra nb tnyx mpoai -p "in vbj p-iso par nays ’kd napa a^n par rma. 
On this passage R. Yom Tob of Seville remarks as follows: dipd Pirnsn "lp’y 
map bi* naaD la pap n^ina pan la nra *b ’an dipdi nap »-p by pan ma® bim 
n^ina l-pnn t<b ’iapa k^p moa. This is quoted in the nxaipo nmp to Ketubot, 
ad loc . 

56 This passage means as follows: From one instance of map which is directly 
alluded to in Scripture, that is, the rule concerning nap mnn we infer by 
analogy all the others. From M. Pesabim VI.2 we learn that R. Eliezer holds 
mnn*? pno m«an to be a map, and on Ex. 16.29 ’y»apn nra P’K ax’ the rabbis 
remark nDN d’d^n i*?n, cf. B. ‘Erubin 51a, Y. ‘Erubin IV. 1. Targum Pseudo- 
Jonathan, ad loc., and Zohar 11.207a. This verse is the only instance, where 
Scripture prohibits other than mere manual labor on the Sabbath; cf. also 
Y. Pesabim VI.2, 33b, 11. 26-27, and 11. 41-42. According to R. Jose, the law 
concerning poinn was already observed by Jacob yapi non ’Dinon oy oaaa 
or Tiyao poinn (Bereshit Rabba, 11.7, ed. Theodor-Albeck, p. 95). According 
to R. Aba b. Jacob, one Tanna was of the opinion that the laws concerning 
poinn were given at Marah, Tps« 'Da poinnN nao "id (Shabbat 87b) and in 
Yebamot 47b we read that Naomi taught Ruth nap mnn tdk (56a). Cf. 
also Menabot 7b and parallels, cf. also Tosafot, Shabbat 34a, s. v. and 
Gittin 6b, s. v . onarny. 

57 R. Mana, who quoted the Baraita about p"p na’ap where it was derived 
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the view that acts prohibited maw mwo were only rabbinical 
ordinances or nmi, as they are termed in Betsah 36b. It is 
also curious that none of the Tannaitic interpretations which 
connect Shebut with a Scriptural verse, is cited in the Babli or 
Yerushalmi. Is this the reason why the Amoraim regarded Shebut 
as rabbinical, or is the omission purely accidental, and should we 
seek for another explanation for the Amoraic sanction of Shebut ? 

Secondly, the later Babylonian Amoraim are to be credited 
with the formulation of the doctrine nut? nai^ m’DN, which 
occurs five times in the Babli. To be sure, the rule prohibiting a 
Jew to order a Gentile to perform work for him on the Sabbath 
is presupposed in the Mishnah (Shabbat XVI.6), nna 1 ? tow ’mi 
ms l 1 ? onoiN ptt and in the Mekilta Bo (ed. Horowitz, pp. 30-31) 
it is derived from the verse Dm nwy’ N 1 ? mt&D ‘pa, upon which the 
following comment is made, "pan nwy’ nn« nwyn 
imt&D ’ll nwy’ (cf. also Birke Joseph to Orah Uayyim 243). 
According to the Mekilta this rule would have Biblical sanction, 
and it is not forbidden merely now DlWD. s ® 

The three Amoraim, mentioned by name, who quote the 
principle maw ’mi^> m’DN are Rabbah, Abaye, and R. Ashi. One 
of the Rabbah’s close neighbors gave birth to a boy on the 
Sabbath, and in anticipation of the circumcision on the next 
Saturday, hot water was prepared on the preceding Friday. As 
luck would have it, the hot water was spilled out before the cir¬ 
cumcision. Whereupon Rabbah suggested that a Gentile be 
asked to bring some hot water from his home. After the cere- 

from nia® prop, Shabbat 114b. Cf. Rashi, ad loc., who remarked iVri ’1’Dl 
nn® iwa0T n®j>3 ’up hor^d and Tosafot, 5. v. »b» observed '‘n 1 ? n«i 3 
R’n N 0 *?y 3 riidddri. The m®D or6 (Hilkot Shebitat Asor, beg.) noticed also 
that pi’ rn’jp is a Biblical command, but holds that Shebut is |J:n for ns’ip 
pi’ is an exception iiid’r ]’R® nu® dwd nVk hid’r rrn Rip n’3ii 1R 1 ? ’ki 
J 3311D. Secondly, R. Aha b. Jacob held some Shebut to be an n®j> for he 
derived the rule noru ’33 by i’33ii ]’R from "ill® m3’ (Ex. 23.12), cf. Y. 
Betsah V.2; cf. also the statement of R. Aha b. Jacob (Baba Kamma 54b) 
in« 131 ^ r^i vnopn nrunV pi3j; nu* ipdV Kip idk, and Rashi remarks, isy 
1D13 1 ? ibki, cf. Mordecai, Shabbat 241, ’nyi’ nV ru®3 did by sisih ’133 nunV 
J33ii in’ 3 ® by nt33 13 ’xd r^» mpo didst iid’r. 

58 Cf. also Beth Joseph, Tur, Orah llayyim, 244, Meldola, Mayyim Rabbim, 
1.16, and ft) to Orah IJayyim, 243, end. 



SABBATH PROHIBITIONS KNOWN AS SHEBUT 


149 


mony, Abaye argued against the decision of his master Rabbah, 
stating that it was inconsistent with Tannaitic precedent. HDD 
»)N mpn n« nnn nrm map n«rn no map na^ i-itoni map n«in 
napn nR nrm nr«i map nai^ rrrDR. To which Rabbah replied: 
npyo rra m^n map!? npyo ma mRn map pa q!? ’jp r!>i (‘Erubin 67b, 
68a). 59 In a discussion of the Mishnaic ruling dir nDR’ R 1 ? 
O’^yis *tdpV vvarfr the Amoraim expressed surprise at the 
obviousness of this statement. Whereupon R. Papa made the 
observation that vvan refers to a Gentile, which called forth 
from R. Ashi the remark that map naiV htdr (Shabbat 150a). 
Further, it is given on Amoraic authority, that if one purchases 
a house in Palestine (Baba Kamma 80b) 60 or if one acquires a 
field in Syria, it is as if it were bought in the suburbs of Jeru¬ 
salem (Gittin 8b), 61 and the deed of purchase may be written 
even on the Sabbath through the agency of a Gentile. Excep¬ 
tion was made in these cases ^RlP’ }HR aiP’ dipd. 

An interesting problem posed by the Amoraim was the fol¬ 
lowing: Did the principle map nai!? m’DR 6a apply only to rules 
concerning the Sabbath because the desecration thereof entailed 
the severe punishment of n^’pD, or to all other prohibitions? For 
example, was it permitted for a Jew to instruct a Gentile to 
muzzle his cow and thresh grain therewith? (Baba Metsia 90a ). 63 
Thus we see that the Amoraim were inclined to apply the term 
Shebut to laws other than the Sabbath. 

Lastly, the Amoraim developed the principle 63 * pipoa map ]’R, 
i. e., acts which were prohibited dup DlPD were permitted in the 
Temple. This rule was first formulated by R. Hisda, although 
it was already envisaged by the earlier Palestinian Amora R. 


Cf. Alfasi to Shabbat, chap. 19, end, who gives a full discussion of this 
point and Mordecai, Shabbat, 313. 

60 Cf. Tosafot, adloc., s. v. tdin and Klein, Jeschurun, XIII (1926), nos. 3-4, 
pp. 138-143. 

61 Cf. Tosafot, ad loc. s. v., »|N. 

<a Cf. Shabbat 129, "m touDn ana ... nae>a 'koik h* n^in ’anx ^a 

nwjn naaV miN mao ia ]W. Cf. also Orah Hayyim, 307.5. Cf. also Lampronti, 
Paiiad Yitsfiak, s. v. m’DN, ed. Lyck, 1871, pp. 178 ff. 

63 Cf. Tosafot, ad loc., s. v. Va» and VII.6 and unonn k^ibVb ad loc. 

Cf. Saul Hayyim, htw Vilna, 1879, 34-35. 
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Jonathan. Commenting upon the Mishnaic rule that the priests 
used to wash the Temple court on a Sabbath that occurred on the 
eve of the Passover D’D3n psna vbv m?yn n« d’tihd cnnanw, 
R. Hisda observed that the D’Dan in this passage, stand for 
R. Eliezer, whereas the majority of the scholars raised no objec¬ 
tion to the practice of the priests because wnpDa matt? 
(Pesahim 65a) S* 

Another allusion to this doctrine was made by R. Mana, in 
connection with the domestic arrangements of the High Priest 
for Yom Kippur. According to R. Judah, a second wife was set 
aside for the High Priest seven days before the Day of Atonement, 
lest his own wife die. notow viwm man now iV p’pnn mn« new *)« 
inw« it W’3 nyai nya noai. R. Mana was asked: Suppose the wife 
of the High Priest should die on Yom Kippur, how could he 
betroth the second woman on that Day? Would he not be 
acquiring a possession on the Sabbath? nawa pp ruip njhm tth. 
To this he replied that it would be permitted, n’nnw maw oiwd 
enpoa (Y. Yoma 1.1). 

The manner in which the Amoraim cite the principle ]’« 
eripaa maw in these two instances 65 shows that this rule had been 
deduced from another set of regulations. The question naturally 
arises, what is the source for this Amoraic principle? It is most 
natural to turn to the last chapter of the M. ‘Erubin (X. 11-14), 66 


** Cf. apy* map, III.67. 

6 s That is without giving a source or referring to some Mishnah. Cf. also 
Aaron ha-Levi, prm noc, Salonica, 1819, s. v., Pipna map ]’«, 9a. 

45 Cf. Tosafot, Pesahim 65a, s. v. naaDn, who say pica jnaPK map noan 
I’aiTjn Kina. In M. ‘Erubin, end, we have the statement of R. Shimon, 
map tnpo kVk pV n’nn k^p uns pVpc o’Dan pV n’nnp oipo. The phrase p^pd 
pV um is unique in the Mishnah. Prof. Lieberman called my attention to 
four passages in the Yerushalmi, namely, Terumot XI.1, Rosh Hashanah 
II.1, Yebamot VII.1, and XIII.1, where this identical phrase is used in the 
sense of iidk jm ... non p ... nVp rrn jna. The meaning of the Mishnah is: 
the various instances in which the sages permitted you to perform certain acts 
in the Temple on the Sabbath were in violation of no law (noK’ k^p mn i’ia) 
for their permission extended merely to actions forbidden map oipd. In view 
of the fact that this phrase p 1 ? urn ~\bvo was unknown to the Babylonian 
Amoraim, they were compelled to interpret this Mishnah differently. What 
one may infer from R. Shimon’s statement is the correct observation of 
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which enumerates the following six acts that are permitted 
in the Temple, on the Sabbath, but not outside of its precincts. 

(1) Locking the gate of the Temple with a bolt 67 attached to 
the door ttnpoa u o^yu Turn itt. 68 (2) Returning the lower pivot 
of a door to its socked, ttnpoa pnnnrr tx pT?ro. (3) The tying 
of a broken string of a musical instrument anpoa KD’i pittnp 
(4) Replacing of a plaster enpoa rrm p-pmo. (5) The cutting 
of a wen n^a* )omn of an animal to remove its blemish. 69 In the 
Tosefta, there is also a reference to the cutting of a wen from the 
back of the High Priest. (6) The wrapping of reed grass around 
the wounded hand of a priest 'D3 vby yro lyaxaa np^ pa. 

Of the six acts which the Tannaim considered essential in 
connection with the Temple services, 69 * 1 none is specifically 
mentioned by them as Shebut except the rule pertaining to 
n^a* pamn which was held to be a Shebut only by R. Eliezer 
(Pesafcim VI.2). While the offering of the Tamid and the 
Musaffim was permitted on the Sabbath, 70 the Tannaim did not 
formulate a definite principle whereby it could be determined 


R. Jonathan anpoa rvnn map bj vb, but not the far reaching opinion of 
R. flisda, anpoa mar 

67 Cf. Krauss, Talmudische Archdologie , I, 342, note 514; cf. also Yebamot 
96b. 

68 In view of the fact that the Daily Sacrifice which was brought on the 
Sabbath also couldjnot be offered before the opening of the Gate of the ^an 
there was a reason for the special permission to repair the Temple Gate, 
cf. M. Tamid III.7, and 4 Erubin 2a and Tosafot, ad loc. 9 v. O’dW, cf. also 
M. Sukkah V.5 with reference to the blowing of the Shofar at the nrrne 
□nyt* and M. Shekalim V.l with regard to the onyt* nV’jn. 

67 Cf. also Lieberman, jnDp bv miD^n, p. 23. 

^ M. 4 Erubin X. 14—15 enumerates three other acts essential in connection 
with the Temple service. (1) »aa *3] by n^D ppm, scattering salt on the 
ascent to the altar. (2) naaa ^aa ^nan naDi rrtnan tqd pkVdd, the drawing 
of water from two cisterns in the Temple court with a wheel on the Sabbath. 
(3) limn a ik’xid pa enpoa hxdw p®, the removal of a dead reptile by the 
priest with his girdle. In these three cases, the phrase nanoa nb bz* is not 
used. Note that in M. Shabbat X.3 we read ... rvei lrnaisa ... tt'anarr 
iwxion -pia H’nn tbv 

70 Cf. Rashi (‘Erubin 102b, s. v. rt?) anpoa rnnin tb Kivm*n na«^m 
ainan rmao naan n« print* -naac rnaanpi ]*ddidi pron naipno pn, and his com¬ 
ments to Shabbat 132b, s. v. rrnajn. 



152 


LAW AND TRADITION IN JUDAISM 


which acts connected with the sacrificial service superseded the 
Sabbath. 

Tis true that R. Akiba established a general rule in connection 
with the preparation of the ]ro ’n’an, that those acts which 
could not be performed on the eve of the Sabbath, could be 
performed on the Sabbath, naw anyo n 1 ? *wDtw nat^o *?a 
nawn m nrm na» any nwy^ -hpor ’Nan nawn n« nrm nrn (Mena- 
hot XI.3). However, this rule he applied not only to the Temple 
sacrifices, but also to the Paschal Lamb (Pesabim VI.2) and to 
circumcision on the Sabbath (Shabbat XIX.1). In the Mekilta, 
it is specifically stated that fire may be handled in the Temple 
on the Sabbath.* 1 nn« )’« maenoa oa’nuBnD Vaa vk nyan vb 
anpon n»aa nnR Tyao ^>a« -pyao (ed. Lauterbach III, 209). On 
the other hand, if the horn of the altar was broken off, or if the 
knife became defective, it is not permissible to repair them on 
the Sabbath, mpn’ »jr yow pawn noim ir rare bv mp pia 
nara r^i ^ina nra ^np*i b'n nara (Mekilta III. 206). With regard 
to the D’JBn onV the Mishnah informs us that neither the ordering 
of the reeds nor their removal superseded the Sabbath nno rV 
nara n« nrm jn^’iM r^i o’jpn (Menahot XI.3). 71 From these 


71 The priests made daily inspection in the Temple with two lighted torches, 
OTa niH bv mpia* ’nr (M. Tamid 1.3) and the daily sacrifice was inspected 
every morning by the light or the torches (Tamid 111.4). But the procedure 
for Saturday is not stated in the Mishnah. However, Maimonides (ma 
m’nan, end) informs us that on Friday night nar anyo or o’piVnn nnaa ppma. 
The roro *)Da, ad loc ., remarks pmr o’inan mro rnpoa mar j’K KD”pn i’ya 

nar anyo o’p^rrn nnaa -irr«i ’an ’«w mar vbt* ira nara nan The naro 

objects to this interpretation because of the statement of Maimonides 
(omoan or miay 11.4), anyao r«a ^na bv nrrry paa^o n^in ik ]pr bni pa mn 
rnpoa mar paw ]na’s a’onS ’na o’oa |m» p^’oo nno^i, cf. Rashi, Yoma 34b, 
s. v . man ^aa and Tosafot, s. v. ’an. In Tamid V.5, we read that there was a 
large vessel (nnaoa) in the Temple nara prn bw D’^na ’aa by nniN pmai. 
R. Yom Tob Lippman Heller remarks ad loc . naaa niD’N ]’H nmnn pr 
mar n’nn nb raa «^a nrem nan noi^ r’ one mry^ pianoa cf. also Jacob 
Manasseh, apy’ ^n», Salonica, 1832, 19a, cf. also Rashi to Shabbat 134a, 
5 . r. n^naa. 

7a Cf. Tosafot, Shabbat 123b, s. v. h^, where the following remark is made, 
Nan ’a ynaA o’oan nrar rnpoa jnarN o’mar noa ripoa mar pnn a'y«. Cf. also 
Tosafot, Shabbat 95a, s. v. *nr, ‘Erubin 102b, s. r. p’^yn. Cf. also Y. San¬ 
hedrin X.2 (29a). 



SABBATH PROHIBITIONS KNOWN AS SHEBUT 


153 


examples it is quite evident that while the Tannaim considered 
certain acts essential and others non-essential, they never laid 
down any general rule on the subject. 

In any event, the Amoraim did formulate 73 the principle 
Bnpoa ma» |’N which they read into the following statements: 
(1) n’DT D’Trno (Betsah lib); (2) yinnnn *vx pTrro 74 (R. Jose 
b. R. Bun, Y. ‘Erubin X.ll); 75 (3) Looping of broken stringed 
instruments pan it 1 ? n» nuun avn ’m m’3y ‘Erubin 105a 
(cf. especially R. Hananel); (4) Baking of the D'lsn on 1 ? on 
aio ov preceding the Sabbath (Pesabim 47a); (5) o’ino o’ana 
mtyn n« (Pesabim 65a by R. Hisda; Y. Pesabim V.8, by R. 
Jonathan); (6) noiiPn ny’pn (Shabbat 114b R. Joseph); (7) Bring¬ 
ing the Paschal lamb from Jerusalem into the Azarah on the 
Sabbath before Passover *idn oinn!? in«am laam 
enpDa iTnn mae> dwd mio mry 1 ? «n o’benT^ pin (Y. Pesabim 
VI. 1 33b), 7Sa in accordance with the view of R. Hiyya; (8) The 
rule that the Paschal animal could carry the knife in its wool or 
between its horn was in the category T none. Hillel was 

supposed not to have known that this was a urn Dipoa nue> nan 
(Pesabim 66b); (9) nDDn n« yvhvQ (R. Safra, ‘Erubin 103a 
explained by R. Joseph because on O’tnr mun ’3a; (10) The 
laying of the hands on the sacrifice (na’DD) noted by R. Joba- 
nan; 7< (11) nia® ni’N nbapi npnr "p^n (Y. Shabbat II 5). 7<Sa 

m The formulation of legal principles is always a difficult task as Jhering 
pointed out. It requires Beobachtungsgabe und Darstellungstalent. Sometimes 
the formulation is too narrow, sometimes too broad. One may have a clear 
notion of the underlying principles of law, but find it difficult to express it 
adequately (Geist des romischen Rechts, I, 4th ed., pp. 28-31). Here too, the 
Amoraim could not help noticing that a certain group of Sabbath laws was 
superseded in the Temple, and they endeavored to find a terse legal maxim 
that would embrace all the given cases. But the phrase Bnpon nnv jut was 
too broad as many exceptions had to be admitted by the Amoraim, and 
post-Talmudic authorities found other inconsistencies. 

w Rashi (‘Erubin 102b) explains n^D ob hmb ]i» pip l^ cranxB ji:d 
n-nop in TKteb ik. 

75 Cf. K’aon to ‘Erubin 102b. 

w* Cf. Joshua Isaac Slonim yttnrr poy II.9, ed. Jerusalem, 1925, p. 39. 

* 6 Cf. above note 15. 

Cf. Rashi to Yebamot 33a, s. v. Kin KD^yn ^ib^b, where he remarks 
mnB ]Ka ]’Ki, which Strashun corrects to hub K ^ K ]K3 jnn. 
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Other prohibitions designated as Shebut by the Amoraim are the 
following. (12) Putting out a fire to save Hebrew Scriptures 
’ioa tDiy map qipd nai ]’« idhi p**n nti’idd paao *jn ’in 
errpn ’ana (cf. myn pip ad loc. Y. Shabbat XVI)(13) Carrying 
in a n’tona, cf. Shabbat 8b, ‘Erubin 32b, 34b; 7 * (14) Removing 
a heap of stones on the Sabbath was duly noted by Rashi 
]jam mar Vid^d 79 (‘Erubin 35a); (15) According to R. Ashi the 
prohibition of aio Dva D’P-rp no’TP was derived from jimp nap . 798 
(16) According to R. Idi, lifting up an animal out of the pit on 
the festival (Y. Betsah III. 4). 

Without going into the origin of the Amoraic rule map ]’K 
enpoa* 0 suffice it to say that the Amoraim applied it to eleven 
different new cases not envisaged by the Tannaim, and were well 
aware of its limitation, as is evident from the fact that they 
admitted the following five exceptions to this rule.* 1 

(1) R. Jonathan remarked enpoa n’nn map Va vb (Y. Pesafiim 
V.8, and repeated by R. Jose b. R. Bun, Y. ‘Erubin X.ll, cf. 
also Y. Pesafiim VIII.3, Betsah V.2). (2) R. Joseph observed 
n’nn vb ni’ioa anpon map n*nn pnpoa pnpon map (‘Erubin 103a). 
(3) The same scholar noted also TnnV map ]’nn ]’np (Shabbat 

77 Cf. Lieberman, iBirra ’B^Pimn, p. 193. 

7 * Cf. Maimonides, nar, XXIV. 11 and Orab tfayyim, 343. Cf. also Rashi, 
Shabbat 131b, s. v. ’mb^i who remarks Vib^b "idk: kV min jnoa jmjji. 

n Cf. Y. ‘Erubin III.l VaiVi mapn by map 1 ? Kin >un nnapn maa i^’bk nnjm 
DD’pai waa ainn^i hbbd mnr nin i^ mryVi Jhibi na»n m’ra oia’V »im Kin jar. 
The nro ’» explains that the QD’pm nan VibVb is the Shebut, but cf. Lieberman, 
iBWsa 'D^pn'n, p. 261, cf. also Rashi to ‘Erubin 104b, s. v. pa, where he says 
pipoa mar )’Ki ^ib^bV r”n k^i, cf. Betsah 32a, JH n’cm 'n^> rvb tor KO’n ’ai 
aiB or mar!? nar mar, upon which Rashi comments, k^i Min mar Vial?on 
nar ^raa aiB or ^lB^oa n’onn, cf. also Tosafot (Shabbat 124a, s. v. Kn) mjn 
I’V’PBa jam u”n ram j’a j’mi Hn’mm >!?’Da Kn”D n^’im p'sn j*a j»m noi^ r’ 
mar ’V’oa n”Di. Cf. also Rashi to Sukkah 42b, s. v. Vib^b. 

Shabbat 24b. This passage has been properly explained by Chajes in his 
gloss to Shabbat 114a, cf. also Rashi to Betsah 27b, s. v. n*?n and Tosafot, 
Kiddushin 34a, s. v. npyo. 

*• For numbers 10, 11 and 12 do not refer to the Temple service. 

11 The Roman jurists also took notice of exceptions to general rules. Cf., 
e. g., the observation of Celsus with regard to the rule of Cato on legacy. 
Quae definitio in quibusdam falso est. This rule is not true in certain cases. 
(Digest 34.7.1) 
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114b). (4) R. Shisha b. R. Idi inferred that n’nn mnp map 
n’nn vb npim maw (Shabbat 114b). (5) R. Ashi quoting R. 
Nathan remarks, n’nn nanx naw map n’nn nans map 
(Pesahim 65a). 

While the Tannaim distinguished between two kinds of Shebut 
we find that the Amora R. Isaac classified these forbidden acts 
into three categories. (1) imi map (2) mm map (3) map 
mson (Betsah 37a), and Rabbah discriminated between map 
npyo n’a n’bn and npyn ma n’tcr map (‘Erubin 68a). Lastly it 
should not be overlooked that there is a group of acts forbidden 
on the Sabbath by the rabbis pano which are separate from 
Shebut. 

When we reach the post-Talmudic period, we enter upon a 
vast terrain in which legal acumen and imagination have worked 
diligently to define and interpret, to fuse and to harmonize the 
heterogeneous rules on Shebut in the Talmud and to bring a 
semblance of unity and system into the widely divergent regula¬ 
tions on this subject.® 2 Let us pause for a moment to scrutinize 
their interpretation of the doctrine of Shebut. It is curious to 

,J They also extended the term Shebut to many acts not so explicitly desig¬ 
nated by the rabbis of the Talmud, e. g., Rashi puts the following in that 
category: Healing on the Sabbath (‘Erubin 103b, s. v. n:*ioa vb Van), taking 
bread out of an oven (Shabbat 3b, s. v. p’ain), one who goes out with a needle 
sticking in his garment (Shabbat lib, s. v. ihV *kd), killing a gnat (Shabbat 
12 a, s. v. pnn SVid), immersion of vessels (Shabbat 34a, s. v., platan )’«, 
cf. also Responsa, Shaagat Aryeh, no. 56), the extinguishing of a piece of red 
hot metal (Shabbat 42a, s. v. nVm and *p^n, cf. e'en ad loc.), carrying in a 
courtyard (Shabbat 130b, s. v. jixna «Ve), examining a first born animal for 
its blemish and giving a verdict thereon (Betsah 26a, s. v. pwn )o nr )*k), 
carrying a living being (Yoma 66b, s. v. ]K»a), the prohibition of putting away 
food on Friday evening even into something that will not increase its heat 
(Shabbat 34a, s. v. Kan *a). Similarly Tosafot consider the absolution of 
vows, (‘Erubin 30b, s. v., k^h) and likewise Maimonides says about plucking 
from a flower pot that is not perforated (Shabbat XXIV.ll), cf. also Ma’akalot 
Asurot, XVI 1.27. Flaying the hide by cutting it into tiny pieces is only a 
Shebut, cf. Rashi, Shabbat 117a, J. v. V’ptn, but Tosafot, loc. cit., disagrees. 
Cutting off superfluous berries from the myrtle branch on the Sukkot festival 
is a violation of Shebut, cf. Rashi, Sukkah 33a, s. v. jtjpVi nay. According to 
R. Yom Tob of Seville, the immersion of a proselyte on the Sabbath is a 
violation of a Shebut, cf. Yebamot 46b. 
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relate that R. Nissim of Kairwan took his cue from a Tannaitic 
Midrash, 8j when he ascribed Scriptural authority to Shebut. 
To quote his own words: Rirw nn« ova n'apn noR 

"ny *idri nrratrn ’nxa r*?d Rnpo nr iina© dd^> rvrr mam twn ov 
ivb*y rsdj nnm’D ma«Vo nwry^o n *vnm wyn r 1 ? rmay roK^o 
ntpyn r^i ne>y loxy ovn enTpa (cf. Shabbat 134a). 

Tobiah b. Eliezer, in his book aio np^> to Lev. 23.3, writes in 
a similar vein. In his view, Shebut constitutes acts which are not 
work proper, but are nevertheless Biblically forbidden. He goes 
one step further, and deduces the principle nu® m’DR from 
a specific verse, nnnn m’nrm pdr^d nvRtP onan vv 'th maa? am’B 
naar’m r^i maar vi 1 ? htdri .'iai ]V’Ra pViy r* 7 .maar owo ona 
itvdr man 1 ? hor^d bs ainan idr nnar iinaar naer inr.* 4 

Rashi, in his commentary, taking the lead from the Amoraim, 
assumes everywhere 85 that Shebut is purely a rabbinic enactment, 
but he is keenly aware that different kinds of acts 86 are lumped 
into the general term Shebut. Tosafot, 87 agreeing with Rashi, 
make it a point to deny that Shebut is of Biblical provenance, 
and declare the Biblical verse quoted in the Sifra to be merely 
an intimation, i. e. rtdddr (Bekorot 54a, s. v. ’lan) ’V’D bo jrDtPR 

•i Sifra, 101c. 

According to Maimonides (na® VI. 1) the reason why the rabbis intro¬ 
duced the rule is pxjm miry 1 ? ima’i jn’j’ya rbp raw nnn kV® na t cf. also the 
remark of the ni’JiD”D mnin ad loc., Kioin 1 ? niV nin*^® ®’ ’a, even if he gives a 
Gentile money on Friday to purchase something for him on the Sabbath. 

** Cf., e. g., Shabbat 115a, s. v. "iniD and in ‘Erubin 97b, s. r., nia® oi®d, he 
observes, nia® ’in pan tid’n ba, and ‘Erubin 33a, s. v., lbo’V now, he remarks, 
nia® np pana *im aio am nia® hd’k ba, and Sanhedrin, 67b, s. v. na® ma^na 
he notes non ^a« nos ma®i n^’pDa niat^Dn. 

M Rashi and Tosafot noted that there are different degrees of Shebut. 
Thus Rashi (‘Erubin 103b, s. v. mDK ’«) speaks of miorn n^p nia® and in 
Pesahim 66b he remarks irwVa ^an nia® -m®a man hV hhh nia® m iro^a mnD 
«n*a® k 1 ? t, and Tosafot (Pesabim 66b, s. v. nan) observe b’p monai nia® 
ioxy nia®o, and in ‘Erubin 102b, s. v. p*Vym, the Tosafot state p’^yn mx lb’BK 
®npaa n’nn vb ira nVna nia®n ]un Kin. On this passage, cf. also Isaac Galico, 
*®’ yta, Leghorn, 1742, 36c. 

* 7 Cf. Gross, Gallia Judaica, p. 482 and Tosafot; Yebamot 67b-68a, s. v. 
pjp the following observation, moia ®* mm noai «m «naBD« noon K’nn 
□nn« D’pDiBD nsoai o’jna nmna ®nn®. Cf. also Tosafot Pesabim 56b, s. v. 
b^a, and R. Asher, Baba Kamma VII.3. 
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ma® iirowji o’lna mina mn pWo pasa mxo di®di ma®n 

N’n ROtya RTDDDR. 

Maimonides’ view of Shebut may be described as a synthesis of 
the Tannaitic and Amoraic conceptions. According to him, 
certain acts prohibited map di®d are Biblical 88 in origin, while 
others are rabbinically 89 ordained. The latter fall easily into two 
groups, those which resemble forbidden works, 90 and those which 
were prohibited to insure against infraction of Scriptural laws 
(.Hilkot Shabbat XXI.I). 

The fullest discussion extant of the doctrine of Shebut is found 
in Nahmanides’ commentary on the Pentateuch (Lev. 23.24). 
Nabmanides, after citing three Tannaitic Midrashim dealing 
with Shebut is inclined to believe that it has Biblical sanction, and 
that the verses are not merely ninaDDR. He interprets Shebut to be 
naR^o p’R® anaiD i^’br nmio. The violation of Shebut however, 
entails neither penalty of nmo or ma. So much for the theories 
of Shebut in post-Talmudic Judaism. 

It is perfectly natural that the later legalists developed and 
broadened the notion of Shebut, and hence were enabled to 
attach the label of Shebut to many acts not so designated spe¬ 
cifically in the Talmud, naan mma® no 1 ? nn« nn'3®a (Y. ‘Erubin 
X, end). 

Thus, the Tosafot suggested that the use of instrumental 
music on the Sabbath and Festivals 91 was prohibited rna® oi®d 


M From the Biblical verse mapn, cf. above note 17. However there are 
other acts which are prohibited because of the verse mpy -]Vn naPD a’pn dm 
’Pip ova -pen. Although they do not resemble prohibited works, nor are 
they of such a character as to invite the performance of illegal labors. (Shabbat 
XXIV.l). 

89 That is ma® dipd oman udmp ]n nain anat. With regard to the 
punishment of rabbinical enactments, Maimonides (nap 1.3) writes that if 
nmo nan iniM pan pita nniM nenym naK^on 10 npmn mm onoiD naio iiid’m. 
For the punishment of a violation of a Shebut, note ‘Erubin 63a, where we 
read that Rabina excommunicated a man for tying his donkey to a palm-tree 
on the Sabbath, and Rashi remarks map oipd ]^’H 3 pponpo ]’«, cf. also Mordecai 
to Shabbat 248, nmo naD nipVV -pm napa did mpp into oipii ivai pos pi 
llano. 

*° Cf. above, note 55. 

91 Cf. also Tosafot, Sukkah 50a, s. v. ivmp and Maimonides, pi po >^a III.6. 
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but was allowed in the Temple in accordance with the principle 
enpDa ms® (Tosafot, Sukkah 50b, s. v. pan). However we 

find no such direct interpretation in the Tannaitic sources. It 
seems to us that instrumental music was played on the Sabbath 
and Festivals in the Temple, because it was deemed an essential 
part of the service, as was noted by R. Jeremiah b. Abba, who 
observed na®n n« nnrn ton miay Ssn ’nan pnp S® t® (Sukkah 
51a); 91 and since music was not considered indispensable in the 
service of the na«i®n n’a nno® it was not permitted on the 
Sabbath, according to the view of the majority of the scholars. 

In Amoraic times, we find the Babylonian scholar R. Joseph 
insisting upon the fact that noi®n ny’pn on the Sabbath is 
prohibited ma® oi®o (Shabbat 114b), whereas according to a 
Baraita 93 na«^D ni’Ri naan non n’mi now ny’pn (Rosh Hashanah 
29a). While the Amoraim assume the prohibition of the use 
of instrumental music on the Sabbath, they do not directly 
explain it as a Shebut. Some Amoraim forbade the production 
even of unmusical sounds of the Sabbath, *hdr R^p mSlR Va 
(‘Erubin 104a), which is echoed in the Yerushalmi, by R. Eleazar, 
who agreed that na®a aniDR Sip ’y’D®o *?a (Y. Betsah V.2). This 
extremely stringent view was combatted by Rabbah, who held 
that only the production of musical sounds alone was prohibited 
13^3 T® S® Sip rSr nDR rS (‘Erubin 104a). 94 But here too, no 
straight hint is dropped that it is ma® ai®D. 

Since the Amoraim had already extended the use of the term 
Shebut to laws other than the Sabbath, it need occasion us no 
surprise to find post-Talmudic authorities doing the same. 94 * 
Thus, in an inquiry addressed to Naljmanides, the following 
question was posed: May a husband who has some knowledge 

** Cf. also Tosefta, Ta'anit IV (III), 3, p. 219 and parallels, 0”iSm D'insni 
miayn rm pssja oy.n va *Ss, and T. Pesaljim, VIII.22. 

w Cf. also M. Sukkah V.5 and Hullin 1.7. 

*4 Cf. R. Shimshon b. Zadok, moiy in ]3K ns an nSiSnn nyson by onSnaai 
pan) -inia to nSk nwn pn n*Si pn n*S ... naaa in’jnS inia on Sip yoann, 
No. 61). 

Cf. also Lampronti, Pa bad Yilsfrak, s. v. ioSnbm, ed. Lyck, 1871, p. 201. 
With regard to the rule of burial on the Festival and the rule of Shebut, cf. 
gloss of pi'K ncxa to Rosh Hashanah, 20a. 
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of medicine niNiDn paon, take the pulse of his wife who is ill and 
a rrt), although there are in town others who can apply remedies 
as well as he can and more. For touching a rm, is only a Shebut 
which was permitted in the case of a sick person even if he is not 
in danger . 9S 

The medieval authorities discussed at length the principle of 
nia» nai^ rtTDN 96 and permitted it to be set aside in case it is 
necessary to perform another tmo. 97 Thus R. Joel ha-Levi 
permitted one to tell a Gentile to play music on the Sabbath at 
the celebration of wedding festivities since it is a niJCD to have 
music at weddings (quoted in Mordecai, Betsah 696 and Tur, 
Oral} IJayyim 338). He also allowed one to request a Gentile to 
bring an Etrog on the Festival even if it were outside the city 
limits, since the law 971 * about pDinn was merely rabbinical 
(Mordecai, Sukkah 747). 

With respect to the Talmudic law permitting one to instruct 
a Gentile to write a deed even on the Sabbath, if one purchased 
a house in Palestine, R. Joel decided that it was only allowed 
if the Gentile wrote in non-Hebrew characters, which was only 
a rabbinical prohibition. In his opinion, one violated no Biblical 
law by writing on the Sabbath, unless it was done in Hebrew 
square script or in Greek. nnwRD in'? o’ana -i*w in onoia ana 
nawn row na’na ra’tw minn id tidd natsa tana on roam 
nan^o. 

This unusual view he derived from an interpretation of the 
Yerushalmi. Commenting upon the Mishnah nvniN 9 iw amort 
p® 1 ? ’raa ... The Yerushalmi 9 * adds wva nb^n *|^n pe& ^aa inn 

95 Cf. also the remark of Shabbethai Cohen to Yoreh Deah , 141.23, hdk 
1313 iV’BK m30 mV HTDK 1 OWD OnintflV 1 X 11 1 J’K iV’BK mux nwyV mV IDlV 
n3» Vb irKB. Cf. Nabmanides, Responsa, 271, R. David ibn Zimra, Responsa , 
Leghorn, 1651, no. 2, and Yoreh Deah , 195.17. 

96 Cf. the general rule laid down by Maimonides (Shabbat VI.9) when 
mV m*DK is permitted and |*i to Aboda Zarah 28b remarks non Kin invr 
m Vy mim iskVod Vkib* Vy ni3*. 

" Cf. also Isserlein, ]rin nonn, no. 72. According to Bachrach, ni’DK 
lmo nsKVon nwyV inK mV idk’b nr mV idiV idiVb itoki, cf. th* run n’w, no. 46. 

For the concept of msan ni3» which is common in early authorities, 
cf. e. g., Meiri to Shabbat 130b, New York, 1945, 76d. 

91 Cf. Lieberman, ibwbb ’dVbiim, pp. 174-175. 
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Nira. R. Joel explained this passage to mean, that the Biblical 
prohibition of writing on the Sabbath refers to writing in the 
Hebrew or Greek script, and remarks that Rashi erred in hold¬ 
ing that the rule applies to writing in any script" (n^ato 
1.441). 

R. Hai sanctioned the custom of dancing on Simbat Torah 
minV D’DiVp HDltw njrao, although dancing is prohibited on the 
holiday ma» mwo, since it was done minn Tiaa 1 ? (cf. Responsa, 
R. Joseph Kolon, No. 9). I#0 

R. Solomon Luria cites with seeming approval the decision 
of an older scholar, who permitted a Jew to order a Gentile to 
kindle a Jahrzeit lamp for him at twilight of the Sabbath, if the 
Jew forgot to do it while it was still day. Since the Jews of 
Germany were punctilious in observing their customs, it was 
considered a "pix and consequently overruled the law m’ON 
nutP (Responsa of Luria, 46). ,#I 

Before concluding this part of the discussion, may I briefly 
allude to the Sabbatarian excesses of Puritan New England, 
which outdid in severity some of the rules of Shebut . ,#a 

Of the so-called “False Blue Laws” of Connecticut which 
were forced upon the populace by the Reverend Peters, the 
following are germane to our topic: “No one shall travel.. .sweep 
the floor ... on the Sabbath Day.” “No one shall ride on the 


** Cf. also nriiD”B nimn to Hilkot TefUlin 1.19, and VII, end note 40, Isserles, 
Or ah Hayyim, 306.11, Beer Heteb, ad loc., and to 340; note 10, notes of Elijah 
of Vilna to 306 and Leiter, in m, no. 58, cf. Fugelman, in Nerot Shabbat, 
vol. V (IV), 1948, nos. 95-96, p. 167. 

”® Quoted also in Tur Orah Hayyim, 339. 

101 Cf. also oma« ]» to 0”n min 268.8 and Beer Heteb to 261.1; 342.1 and 
307.5. 

102 Viscount St. Cyres, after referring to the stringent rules concerning the 
Sabbath in the Talmud, remarks as follows, “Though indeed we might look 
nearer home than the Talmud for similar absurdities, most Puritan Commu¬ 
nities could furnish strange freaks of Sabbatarian casuistry,” cf. his article 
“Casuistry” in the Encyclopedia Britannica, 11th ed., vol. 5, p. 485. The 
medieval Sunday was by law a day of strict religious observance and sabbatizare 
is a good medieval term for Sunday observance. (Coulton, Medieval Village, 
Cambridge, 1925, p. 254). On casuistry, cf. Lea, A History of Auricular 
Confession and Indulgences, Philadelphia, 1896, vol. II, 285-411. 
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Sabbath Day, or walk in his garden or elsewhere, except rever¬ 
ently to and from the meeting.” 103 

The Vermont "Blue Book” contained the following regula¬ 
tion: Whoever was guilty of rude, profane, or unlawful conduct 
on the Lord’s Day, in words or action, by clamorous discourses, 
shouting, hallooing, screaming, running, riding, dancing, jump¬ 
ing, was to be fined forty shillings, and whipped upon the naked 
back not more than ten stripes. A man from the state of Maine 
who was rebuked and fined for “unseemly walking” on the 
Lord’s Day protested that he ran to save a man from drown¬ 
ing. 1 ^ As late as the year 1831, in Lebanon, Connecticut, a lady 
journeying to her father’s home was arrested within sight of her 
father’s house for unnecessary travelling on the Sabbath. 103 

It seems to be an historical fact that in most societies, ritual 
and traditional forms of worship must become a matter of public 
concern if they are to be preserved. When that occurs in the 
course of time, as it needs must be, there is always an inevitable 
tendency for a stark legal attitude and approach to dominate the 
cult, with the consequent danger that undue stress will be laid 
upon the externalities of conduct while sight is lost of the pur¬ 
pose for which the laws and symbols came into being. There is 
always present the possibility that the letter of the law killeth 
and prevents its spirit from giving life. However, in Judaism, 
the rabbis never took their eye off the ultimate and spiritual 
meaning of the Sabbath, in spite of the elaborate casuistry that 
was employed in the exposition of the Law. 

How extensive the rabbinic interpretation of the Sabbath 
law was, may be gauged from the fact that more than forty 
treatises of the Mishnah impinge on Sabbath legislation, and 
that every tractate that contains both Babli and Yerushalmi 
happens to discuss some aspect of the Sabbath discipline. More¬ 
over, the Tannaitic compendia begin and end with a rule touching 
on the Sabbath question. 

,0J Alice M. Earle, The Sabbath in Puritan New England, New York, 1892, 
p. 245 and E. Westermarck, Christianity and Morals, p. 93. 

“4 Earle, loc. cit., p. 248. 

105 Loc. cit., p. 249 and T. J. Wertenbaker, The Puritan Oligarchy, New 
York, 1947, pp. 160-162, 171-172. 
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In accordance with the spirit of the traditional Hadran it'will 
be my final, and I trust, not unsuccessful, errand this evening 
to establish the intimate relationship between the conclusion and 
the commencement 10 * of the D’TlD ww. The Aggadic perorations 
of R. Joshua ben Levi and R. Simon b. IJalafta are later glosses 
since they are wanting in the MSS. Hence, the Mishnah actually 
terminated with the rule: 10 ** np»D owe niKDD’D vid’nd »ai nibn 
pDTPD o’tdik rra nmrrwo cptoin ’kdb n*a. However, we deem 
it more expedient to base our exposition on the passage previous 
to the last, and not without adequate Talmudic precedent, for 
the rabbis too have availed themselves of the exegetical principle 
VM& enu tnpo, which may be extended not irreverently to the 
Mishnah. This passage reads: now Tty’^R *t ... onm mna 
■noo nara udd rrmn d’tdir o’Dam... men a”n na»a ddd rrmn. 

R. Eliezer said: If one extracts honey from a beehive on the 
Sabbath, he is liable for a sin offering; the majority of the scholars 
exempt such a person from that penalty. 

The Tosefta Berakot opens with the following rule: ’ilD’KO 
mna® ’^a ]jtb ^iat^> poiaj dtr ’ia» ny»D panya yo» n« imp 
trd *t ’nan. 

Now it would be both rash and erroneous to conclude that 
in the conjunction of these two passages, there is masked a 
Tannaitic obsession for nutriment and to infer, if you permit 
me to employ the well-known bon mot, that Bauch Judentum ist 
auch Judentum. 

I am prone to submit that a natural construction of these two 
passages will evince little more than a slender thread linking them 

106 Cf. Hayyim Palagi, nV’nn D”n, Salonica, 1845, who attempted to link 
in a hundred and one different ways the first and last verse of the Pentateuch, 
and R. Joseph Alashkar in the introduction to his myo nans refers to this 
custom at a Siyyum of finding a connection between the end of one treatise 
and the beginning of the next, cf. Assaf, firm ringin'? nmpo, III, p. 11, 

and Abraham Lipman, in his noin TV, Frankfurt a/Oder, 1719, who explains 
the connection between the end of each treatise with the beginning of the next. 
For a Hadran in Spanish on the occasion of a Siyyum on the treatise of 
Betsah, cf. Discursos Sagrados que recitaron en la Hesnoga del K. K. de Pisa 
los Discipulos del. Exc. Senor H. R. Raphael Meldola.. .la Celebridad de 
fDDB dvd que terminaron la lectura del Tractato de aia or, Venice, 1714. 

10<s * Cf. Savitsky, Beth Mordecai, I, 1944, pp. 1 ff. 
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together. However, a recondite interpretation will disclose the 
presence of a close affinity in thought. Should you regard the 
esoteric approach to the oral law to be awry, then let me point 
out that no less an halakic authority than our ancient royal 
warrior, King David, had recourse to it. Truth to say, this style 
of treatment of the law did not appeal to the fancy of his rival, 
King Saul. For we read ktddd ’I?i nn mtddd ’^3 n 1 ? (‘Erubin 
53a). IO<b Now what does ’^3 signify ? zo6c The usual explanations 
do not satisfy, ’nyn nvay ’D 1 ? the term rpoo ’^3 denotes the revela¬ 
tion of the mysterious significance of the text. The term ’Va 
was borrowed from the Psalmist, who prayed for insight into the 
wondrous things of the law, iminD niN^sa ncrato ’3’y *?a. When 
R. Meir and R. Nathan tried to embarrass R. Simon b. Gamaliel, 
they asked him to interpret Mishnah Uktsin in their way, 
rrV n’H pxpiy »Vai rr^> rd’ 3 (Horayot 13b). 

Rabina observed that the influence of the teachings of the 
Judaean scholars was enduring, in contrast to the sway of their 
Galilean colleagues, which was transitory. This he attributed to 
the fact that the former endeavored to search out the deeply 
imbedded meaning of the oral tradition, while the latter did not. 
vb WDDD ’^3 R^n ^3 ’33 DT3 ^mW nD”pn3 RT13DD ,( ?31 min’ ’33 
p’3 innin no”pn3. 

Armed with royal and Talmudic precedent, we shall now 
proceed to uncover the spiritual significance of the secret bond 
between the two passages, and note its relevance for us rabbis 
and scholars in this clime and time. 

The phrase ran nnil3, is an obvious metaphor for Torah, 
which had been compared to honey already by the Psalmist 
q’bu nsisi rano D’pino (cf. Sifre, Deut. 48), and the rabbis 
employed the same simile which they read into the verse, ran 
*1’3W^ nnn nVm (Cant. 4.11 and Canticles Rabbah 1.14; cf. also 
nmn n^ras onnn 'm Deuteronomy Rabbah 7.3). R. Joseph 

totb Cf. Rashi to Gittin 59a, s. v. who remarks rVh rvn mina Sna ^ir® 
onnaV no’V 

"*• p or ^3 t 0 interpret, cf. also Hagigah lib, where the verse laipn 
nny roVaV is taken to mean nny nunc myo as Rashi put it, and in a 
Geonic text we read mrw naoo my o’^jdi R^ai RnaDD D’Dna (Schechter, Saady- 
ana, p. 118), cf. R. Nissim to Shabbat 47a. 
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based his refusal to impart the knowledge of the naano nwy» 
to the elders of Pumpedita upon this same passage, to which he 
gave this curious turn nnn in’ abm wano Q’pinDn d’tt 

(Hagigah 13a). Let us return to our honey, that precipitated the 
conflict between R. Eliezer and the scholars. We shall note only 
the notions of the latter inasmuch as o’ana na^n O’am tit. In 
line with the occult interpretation, that honey is a figure of 
speech for Torah, I fancy this passage to mean that a homilist 
on the Sabbath, may consecrate his prowess of address to a 
sweet and soothing discourse, that is pleasing to the mind and 
feelings, and agreeable to the taste as honey. 

This self-same thought is more forcefully and artfully urged 
by R. Jose in his annotations upon the phrase rOBlun non 
n!?a “I’ninow, where he observed p’Ri o’ana min ’Tan toirw ’D ^a 
poR R^>w 1*7 mi ») 1 XD Raw nr wana p’yoiw pany (Canticles Rabbah 
IV.22). 

However, while a homily should be sweet as honey, it should 
not be too mellifluous, aits R *7 niann wan ^a« 107 (Prov. 25.27) is the 
caution of the wise. Ben Azzai was singled out as a perfect 
example of a preacher whose discourse was dulcet in proper 
proportions. Commenting upon the adage "pn biaR hrxd wan 
(Prov. 25.16), the Midrash points out ’R?y p nr. Little wonder 
that Abaye and Raba would utter with no little satisfaction 
mnaD ’pipa ’Rry pa ’inn, or the Palestinian R. Yobanan gave 
way to self-praise Ram ’Rry p R3R when he had performed an 
eloquent nwnn (cf. Kiddushin 20a, ‘Arakin 30b, Sotah 45a, Y. 
Bikkurim 11.2). Thus it is evident that the Mishnah, albeit in a 
veiled manner, closes upon a homiletic note, a fact not without 
significance for rabbis. 

While we are in this mood, let us consider the first passage 
of the Tosefta nnD3 inn b»y. The text reads: yow pmp ’dd’rd 

107 Abraham Gavison in nnapn "iDiy, Leghorn, 1748, 86a, refers this verse 
to nonai jmnn noam d’dujh mica rraiDi^’Da D’pDynDn, whereas he applies 
the statement yn ^id« hnsd bqi to inrai D^paynon. Homer speak¬ 

ing of Nestor says, “Speech sweeter than honey flowed from his tongue”, Iliad 
I, 249. Cf. also Lucretius, De Rerum Natura t I, 1947. Claudius Aelianus, the 
celebrated author of On the Nature of Animals knew Greek so well that he 
was called peXLyXcoacros. 
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ninap ’anya firs ^ionV i’0333 ’3ap nypo panya. The key words 
jn’D ^ion^ i’D33l □*!« ’33 manifestly denote students poring over 
the Talmud, as we read la 1 ? nDN3P no^n ’Vya iVn on 1 ? iypo bj 
’on^a ion 1 ? (Hagigah 14a). This hypothesis is substantially 
strengthened in plausibility by the parallel passage in the Babli 
which reads as follows: ^iaN^ 0333 ’3ynoo panya yop imp ’nD’ND 
n^oa ins. Here ’3y which is substituted for din ’3a, stands for 
poor Talmudic students. As R. Zera reported in the name of Rab, 
TiD^nn ’Vya D’yn ’3y ’O’ *?a (Sanhedrin 100b), and the com¬ 
mentator explained that the epithet poor was not meant to 
describe their poverty, but their trials and tribulations in grasp¬ 
ing the sense of the Talmudic discussions ana no^ on 1 ? nppp 
ia o’® m*3iDi nvpip. 

Now you may insinuate, if the Mishnah alluded to the studying 
of the Talmud, then why does it mention mnap any a? Is there 
not a positive Biblical precept n^’^1 oov la n’3m? This uneasiness 
may be brushed aside by a correct understanding of mnap ’any, 
which in this context signifies ntn oViy. For this meaning of 
nap any may I cite the passage na»a ^a«’ nap anya mop ’D 
(Abodah Zarah 3a), and Rashi explicitly says, nap any, is a 
metaphor for mn ohy, and nap refers to nm3Di nap i^iap ov^ 
O’D^iyn ”r6 (Sanhedrin 97a). 

Should you be disposed to inquire further: What is the as¬ 
sociation between the time for reading the Shema and learning 
the Talmud? Then let us first fathom the meaning of imp. 
Reading implies more than the inaudible or audible utterance of 
the syllables and words of the Shema. It involves the discovery 
and awareness of the deeper sense and latent force of this prayer. 
As the Mishnah says: N2P laV jva on. Only if one has applied 
his heart and directed his mind to ascertain and scrutinize its 
rmia does one fulfill the miXD of reading the Shema. 

The Mishnah, accordingly, conveys the following thought: 
We shall penetrate into the real purport of the Shema when there 
are scholars in our midst who are familiar with the Talmud, to 
whom we can turn for an explanation of its meaning. In very 
deed, the question is raised in the Yerushalmi (Berakot 1.5) 
ov ^aa iV^n nvpao ’np imp no ’3DD. What profound connotation 
does the Shema possess that we are required to read it every day? 
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To which R. Levi replied pa p^a nnain mvyv ’IDO because 
there is an allusion in it to each of the Ten Commandments. 10 ® 
It is this which vouchsafes to the Shema its great significance. 

To grasp the full force and sense of all the tenets and rites 
of Judaism in all of its facets nothing less than a comprehensive 
knowledge of the Talmud will be sufficient. The members of this 
Assembly, being conscious of this fact, have instituted the regular 
study of Talmud among themselves, with the annual Siyyum, 
which augurs well for the future of traditional Judaism in this 
country. 

Briefly to recapitulate, while the paragraph with which the 
Mishnah ends instills in us the idea that the end of preaching 
is sweetness with moderation, the passage with which the Tosefta 
begins distills the thought that the study of the Talmud is the 
beginning of wisdom naan mp naan rrwo (Prov. 4.7, Y. Horayot 
III, end). If I may conclude with an extract of a prayer usually 
recited at a Siyyum: 

in?yn p mnaDa o”d^ umrjw deo 'i i’idVd yixi ’;r 

-naWi nan bo n« D”pVi na^i nn’? 1 ? ob”d^i onnR mnaDa !rnnrrt> 
lay rot -pa’ 'n in’ iay^ , 0 »nj> 'n .nantta *pmn. 


,0 * Cf. Ginzberg, Legends of the Jews, VI.50, and Revel, Karaite Halakah, 
p. 80, note 130. 

,0 ’On ny as Torah, cf. Zebabim 116a and Targum to Ps. 29.11, Midrash 
Canticles to 1.4 and II.3; Midrash Tehillim to Ps. 28.6 (ed. Buber, p. 230) and 
parallels cited by the D’ry nfl’ to Zebabim 116a and Leviticus Rabbah 31.5. 
R. Shimshon b. Zadok remarks min ]no b'2V2 -jry niDixym bxn ^nno mynr 
]iv icy*? ny 'n idkw ny mp 3 minrw (pacm, No. 245). Cf. also Mishnat 
R. Eliezer , ed. Enelow, p. 309. 



THE RESPONSUM OF MAIMONIDES 
CONCERNING MUSIC* 


The Jews in Islamic countries were profoundly influenced by 
the habits and thoughts of their Moslem contemporaries. It is 
but natural that Arabic music which was irresistible in its appeal 
should have made its way into Jewish homes and even exercised 
a spell over the Jewish precentors. Long before the time of 
Maimonides, Jews were not only familiar with Arabic melodies, 
but cultivated their music with great enthusiasm. A pious soul, 
much alarmed at the infiltration of foreign airs into Jewish social 
life, and nonplused‘as to the permissibility of listening to music 
in general, addressed an inquiry to Moses Maimonides on this 
subject. Before giving an analysis of Maimonides’ reply we 
deem it best to present a succint historical survey of the earlier 
Jewish law concerning music, for Maimonides was mostly guided 
in the decision he gave by rabbinic precedent. 

It is unnecessary to expatiate here upon the tremendous role 
music played in the life of the Jews in Biblical times. Not only 
in the Temple worship but in private life, music and songs were 
of great significance. However, the overwhelming national 
calamity that overtook Judaea in 70 C. E. cast a shadow of deep 
gloom upon the people, and as a token of mourning, they volun¬ 
tarily refrained from listening to the strains of music. Thus we 
read that with the abolition of the Sanhedrin, there was not any 
music at banquets 1 — most likely wedding feasts’ are meant 

* Reprinted from the Jewish Music Journal, vol. II, n. 2, New York, 
May-June, 1935. 

* Mishnah Sotah IX:11, Tosefta, XIII:7. According to Halevy, nnn 
o’JitfKin, I, c. 62 ff., the Mishnah refers to the year 57 C. E. when the Central 
Sanhedrin lost its supreme authority due to the measures taken by the Roman 
General Gabinius. This view is combatted by Hoffmann in Jahrbuch der 
Juedisch-Literarischen Gesellschaft, V, 1907, pp. 225 ff., cf. also Leviticus 
Rabbah XIX :5. 

* So also Meiri in his commentary to Sotah 48a. 
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here — for they constituted the most important public functions 
in early times. There is no question of a rabbinical decree 
prohibiting music, 3 but the people weighed down by the great 
catastrophe were in no mood to celebrate joyful occasions with 
song. How long this aversion to music lasted in Palestine and to 
what extent it pervaded the nation, it is difficult to ascertain. 

In Amoraic times, especially in Babylonia, the custom to 
abstain from music found little favor among the populace. 
Living long after the national tragedy and far from its scene, 
these Jews could no longer experience the emotions of their 
forebears who bore in their hearts the bitter memory of the sad 
event. The rabbis, though conscious of the historical origin 3 of 
the custom to refrain from music, made vain and desperate 
efforts to proscribe it for another reason. It seems that the life 
of comparative ease and prosperity of the Jews in Babylonia, 
predisposed the people to a life of gayety and merriment. The 
Amoraim sought to curb music as it led to unseemly frivolity, 3 * 
especially at banquets, where wine was served, for it introduced 
there a spirit of levity. The matter became even more grave 
when women were the musicians, as was mostly the case in the 
Orient. In short, the rabbis were bent on counter-acting the 
odious consequences of wine, women and song. This seems to be 
the burden of the rabbinic outpourings upon the subject in the 
Talmud. 

Thus Rab imprecated evil upon any one who listened to song. 
R. Huna interdicted music at all social functions. As a result of 
this decree, parties became infrequent and brought on swift 


* According to Mishnah Pesafeim X:8 one may not conclude the Passover 
meal with pip'DK, i. e. music, according to one interpretation in Y. Pesahim 
X:6; perhaps because it might introduce a note of excessive gayety that would 
mar the solemnity of the festival, cf. Loew, Lebensalter , p. 318, and Jesckurun , 
V, 176-8, and Werner, HUCA, XX (1947), 415, and Lieberman, ’Dfcrrm 
itnrw, Jerusalem, 1935, p. 521. 

« R. Huna said that whenever a calamity befell the community, it would 
renounce certain forms of enjoyment, and when the Sanhedrin ceased to 
function, music was suppressed at banquets; Y. Sotah IX:12, Ekah Rabbah 
to V:14. 

«• Cf. Philo, De Specialibus Legibus , II, 193. 



RESPONSUM OF MAIMONIDES CONCERNING MUSIC 


169 


economic repercussions. The cost of ducks fell so low that one 
could purchase a hundred of them for a zuz, and a hundred 
measures of wheat for the same price. On the other hand, he 
saw nothing wrong in the carols of boatmen 5 and ploughmen* 
because they were thereby stimulated to do their work more 
efficiently. He, however, was strongly opposed to the songs of 
the tanners 7 since they were of a lascivious character and pre¬ 
disposed men to carnal thoughts. 

R. Hisda realized as fully as his colleague R. Huna the moral 
dangers* consequent upon the indulgence in song, but for 
practical and economic reasons lifted the ban on music at 
convivial gatherings, and immediately the price of ducks soared 
so high that one could not be procured for a zuz. 

In some circles the notion obtained that only instrumental 
music was provocative, and in inquiry was sent to Mar Ukba 
concerning the legal status of vocal music. The exilarch responded 
in an emphatic tone that the rabbis proscribed both kinds of 
entertainment. 9 Similarly, we are informed that “vocal music 
has always been more keenly appreciated by the Arabs than 
purely instrumental music. Their ardent taste for poetry deter¬ 
mined this to some extent, although the pressure of legal opinion 

* For the songs of the Nile boatmen, cf. Buecher, Arbeit und Rhythmus, 
pp. 427 if. 

* Cf. also Leitner, Der Gottesdienstliche Volksgesang im juedischen und 
christlichen AUertum, Freiburg in B., 1906, p. 23. For the “hida” song of the 
Arabian camel driver, see Huart, A History of Arabic Literature, p. 5. 

i Our texts have "weavers,” but it seems that the reading of R. Hai Gaon 
(Lewin, Dip mji V:34) and the "piy is the original one. For tanners were 
largely recruited from the lowest ranks of society, because of the nature of 
the work, cf. Kiddushin 82b. 

* In Y., loc. cit., R. Hisda states that while the Sanhedrin exercised its 
power it censored lewd songs, but after this high tribunal lost its authority, 
licentious songs became common. R. Hisda’s remark may also be construed 
as an explanation of the Mishnah (as Meiri believes), and means as follows: 
Originally when the Jewish Court was functioning, music was allowed because 
there was an authority to prevent its abuse, but now, that is gone the 
people would indulge in indecent songs with no one to check them if it were 
permitted. 

* Gittin 7a; Y. Megillah III :74a; Lieberman, REJ, 97:53, and Midrash 
ha-Gadol to Exodus, ed. Hoffmann, p. 112. 
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which frowned on instrumental music {per se) also contributed 
to the preference.”” 

R. Joseph 11 looked askance upon parties where both sexes took 
part in song. When the singing was done by the men, and the 
women merely joined in the chorus, there lurked the danger of 
frivolity, but when women sang and the men chimed in, then 
the passions would be inflamed as fire ravages flax. 1 ” Raba 
seemed unable to stem the popular tide in favor of music and 
invoked Divine punishment upon those who yielded to the lure 
of song. 

In Palestine during the Amoraic period, the unhappy condi¬ 
tions of the Jews deterred them for the most part, from social 
merriment and jollity, and consequently we find only a single 
rabbinic pronouncement upon this subject. R. Jobanan” states 
that it is disallowed to drink wine to the accompaniment of 
the four musical instruments mentioned in Isa. 5.12, namely: the 
harp, the psaltery, the tabret, and the pipe. 

In Geonic times, too, it seems that the masses considered the 
proscription of music a great hardship and sought a mitigation 
of the severity of the law. But the Geonim not only interpreted 
the law strictly, but applied sanctions to the transgressors. In 
only one instance did they make a concession, i. e., when they 
permitted music at a wedding because it was considered a reli¬ 
gious event. Thus R. Moses Gaon of Sura in 832 upheld the 
Talmudic view that both song and instrumental music are for¬ 
bidden. He disqualified a person from acting as a witness if he 

” Farmer in Legacy of Islam, Oxford, 1931, p. 358, and D. S. Margoliouth, 
Mohammedanism, p. 132, cf. also references cited by T. W. Juynboll, Handbuch 
des islamischen Gesetzes, 1910, p. 168, note 3, and A. Mez, The Renaissance of 
Islam, London, 1937, pp. 336-339. 

11 In moi nnoa, ed. Luncz, Jerusalem, 1897, p. Ill, the reading is Rab. 

m Sanh. 37a: “He who sings secular songs with women will be metamor¬ 
phosed after death into oxen,” cf. Recanati, nnnn by Tmn, Venice 214b («xn 'd) 
cited by GUdemann, Geschichte des Erziehungswesens, II, 180, note 6. 

13 In our texts as in Dip ujj V:34, the reading is R. Yobanan, but in Assaf, 
D’nwn niawn, II, no. 193, the statement is transmitted by R. Samuel b. Nab- 
mani in the name of R. Jonathan. It is difficult to decide which is the original 
reading in view of the fact that Samuel b. Nahmani transmitted teachings in 
the name of both Amoraim. 
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was engaged as a musician knowing that he was violating the 
law against playing music. 13 In reply to another question con¬ 
cerning instrumental music, Saadia declared that the law applied 
to all musical instruments, but that Scripture mentions only four, 
inasmuch as these were the most important. 14 

From R. Hai we have two responsa concerning music. One 
was sent to Cabas, 1 * and the other to Kairwan, 14 towns in 
Northern Africa. 17 In both replies, he stresses the fact that as 
a general rule, singing and playing on any kind of instrument are 
prohibited. To the scholars of Cabas he writes that any one who 
drinks wine at a place where instrumental music is being played, 
and especially in the company of Gentiles, is subject to excom¬ 
munication. An exception may be made only in the case of a 
person who is in government employ and who looks after the 
interests of his co-religionists. He may listen to music merely 
out of respect for the king, but not with the intention of amusing 
himself, for he may not forget the destruction of the Temple. For 
the last two hundred years, there were Jewish officials in the 
government and the rabbis permitted them to listen to music, 
just as Nehemiah, who was cupbearer to the king, must have 
attended the royal entertainments. However, if this privilege 
were abused, then it would be withdrawn. 

In his responsum to the scholars of Kairwan, 17 ® R. Hai dealt 
mainly with the rules concerning music at weddings. In view 
of the fact that the Talmud prescribes that the newly married be 
entertained at the wedding feast 17b the question arose as to 
whether that rule would not be in conflict with the law inter- 


*» Assaf, O’liKin niawn, 1, 1927, no. 21. 

14 Lewin, Dip *rj), V:34, note 8. 

** Published by Lewin in nip »m, V :58-59. 

lt First published by Harkavy, D’JiKjn maiETi, no. 60, then by Assaf, niawn 
0’iiNjn, II, Jerusalem, 1929, no. 193, and in more complete form by Lewin, 
Dip *m, V:33-35. 

17 Mann, J. Q. R., New Series, VII, 482-484. 

I7 * Cf. the Geonic quotation in mm din nnVin, 22.2, ed. Venice, 1553, 
186c, and Lewin, O’litun isim, to Gittin, part I, pp. 8-11. 

' 7b Cf. Goitein, Jemenica, p. 104, n. 723, where it is stated that in Yemen 
only married women or widows are permitted to act as musicians. 
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dieting all music. Therefore R. Hai stated that it is the custom 
at banquests, not to mention wedding feasts, to sing hymns of 
praise to God, and songs felicitating the newly weds and similar 
salutations, but the singing of Arabic love songs was absolutely 
forbidden. 

It was the custom in Kairwan to have women play the tam¬ 
bourine and perform dances at weddings, I7C as well as to hire 
Gentiles to play on various stringed instruments. R. Hai con¬ 
demned this practice as odious as it might lead to lewdness. He 
did not look with favor upon the custom for women to play the 
tambourine and to perform dances even while the bride was 
adorning herself. But at the banquet proper he would absolutely 
forbid it. In a brief responsum of another Gaon it is explained 
that the prohibition in the Talmud referred merely to listening 
to non-Hebrew songs, whether they be accompanied by music 
or not, and this applied equally to a cantor who sang Arabic 
songs. 1 * 


I7C Berakot 6b. In Biblical times it was customary to sing wedding songs 
during the wedding procession, but no specific term is found in Hebrew for 
wedding song. It may be surmised that the term ^ipi ]nn ^ip means not 
the voice of the bridegroom and the bride but the voice in the praise of the 
bride and bridegroom, cf. Jer. 7.34, 16.9, 25.10, 33.11. In Berakot 6b, R. 
Huna explains this phrase to mean, to gladden the bridegroom and bride at 
the wedding feast, cf. R. Samuel Edels on this passage, who connects it with 
one of the seven nuptial benedictions in Ketubot 8a. In M. Ketubot II.l it is 
stated that at the wedding of a virgin, she marches KDirm, that is, to the 
accompaniment of the marriage lay, cf. aso I Macc. 9.37. Sachs (. Beitrage 
zur Sprach- und Alterthumsforschung , I, 1852, p. 83) was the first to suggest 
that HDirn might be the Greek VfjLevala. For a host of interpretations of 
KDirn see Petuchowski in his notes to M. Ket. II.l, ed. Berlin, 1919, pp. 100- 
101. At a Greek wedding, too, the bride was accompanied from her father’s 
house to that of the bridegroom with the music of cithars, flutes, and wedding 
songs (bjjLhvcuov) sung by the bride’s attendants, cf. Hermann-Bliimner, 
Lehrbuch der Griechischen Privatalterthumer , 1882, p. 273, note 4. For flutes 
at a Roman wedding, cf. Marquardt, Das Privatleben der Romer , 1886, p. 54, 
note 1, and Bliimner, Die Romischen Privataltertiimer , 1911, p. 358, note 7. 
Cf. also Eben ha-Ezer f 64.4, Be*er Heteb, note 7. 

18 nawn nytf, no. 152. In a Manuscript collection known to Israel Moses 
Hazan this responsum is given in the name of R. IJananel, see his commentary 
o'n "N, p. 60a. 
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The view of R. Hai as expressed in his responsum to the schol¬ 
ars of Kairwan was accepted by R. Isaac Alfasi. He incorporated 
it in his compendium of the Talmud 19 and it has largely deter¬ 
mined the attitude taken towards music by the subsequent codi¬ 
fiers. In spite of the legal prohibition it seems that Arabic songs 
were popular among the masses, for an inquiry was sent to Alfasi 
concerning a reader of prayer (nwjn pn) 1,a who was in the habit 
of indulging in the chanting of airs borrowed from the Moslems. 
The learned rabbi responded* 0 that if the precentor (to 1 * ri’^p) 
persisted in his stubborn ways, he should be deposed from his 
office, quoting Jer. 12.8*° a to substantiate his view: “She hath 
sung her melodies (i. e. of the foreigners) against Me, therefore 
have I hated her.” We learn that a certain early Spanish Jew, 
called Aben Sacbel*° b wrote songs for dancing.* 1 

Law cannot arrest the operation of human instincts, and so the 
rigid rabbinical proscription of music at social parties and non¬ 
religious functions must have encountered vigorous opposition 
and thus this question came up before Maimonides after he 
composed his great Code and the philosophical Guide. In the 
Mishneh Torah™ he had briefly epitomized the view of Alfasi 
and stressed the historical origin of the law which sought to keep 
alive among the people the memory of the great national tragedy. 
Now when he was not dealing with a theoretical point of the law, 
but had to cope with widespread disregard of this rule, and feared 

*» Berakot, Chapter V, beginning, cf. also rPatn, ed. Aptowitzer, Vol. I, 
p. 69. 

I9 * For the difference between Jfazan and Sheliak Tsibur, cf. Mann, J.Q.R. 
N. S., X.363. 

M Responsa of Alfasi, no. 281, cf. ed Leiter, p. 146, note 2. It is quoted in 
the ia Vd, ed. Venice, p. 155b, and by R. David ibn Zimra in his Responsa, 
ed. Venice, no. 809, and was known to Archevolti, own niny. 

**• In Ta'anit 16b this verse is quoted with reference to u*kp nax n’Vr nr 
pin. 

Mb Perhaps this is Solomon Vttap'X ]a mentioned by Darizi, Makamat 3, (ed. 
Lagarde, p. 23, line 47, ed. Kaminka, p. 41, bottom). For Vapx, cf. also Graetz, 
Geschichte der Juden, VI, 112, note 1, and Schorr, yi^nn, III, 154-158. 

n Cf. J. B. Trend, “The Moors in Spanish Music,” in Criterion, London, 
1923-4, Vol. II, p. 210. 

“ nqyn maVn, V:14. 
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its consequences, he approached the problem from a different 
angle. 23 In the responsum 24 he not only goes into greater detail 
concerning the rabbinic pronouncements on the subject, but 
approaches the question from an ethical 25 and philosophical 
point of view. Maimonides realized that music exercised an 
ennobling influence upon certain individuals, 26 but since the law 
was intended for the benfit of the many, music, 27 except in 
connection with prayer, was banned because it was wanton and 
voluptuous, and carried with it a sensuous thrill and had the 
power of manipulating the mental atmosphere of most people for 
evil, especially when the songs were recited by women 28 at a 

23 For the apparent contradiction between the Mishneh Torah and his 
responsum which later authorities knew from the Tur , cf. Elijah ibn IJayyim, 

non, Venice, 1630, pp. 143d-144b, and Elijah Galipapa, i.tVk n\ Con¬ 
stantinople, 1728, pp. 15a-b. 

24 The Arabic original of this responsum with a German translation was 
published by Goldziher in the M. G. W. J., 22 (1873), 174-180. Schmiedl 
republished the Arabic text with a Hebrew translation in the nnson rva, 
Vol. 1, 1887, pp. XXVII-XXIX; Alfred Freimann republished Schmiedl’s 
translation in his o'aoin niawn, Jerusalem, 1934, pp. 338-339, with valuable 
notes. H. G. Farmer republished the Arabic text and added an English trans¬ 
lation with introduction and commentary in the Journal of the Royal Asiatic 
Society , October, 1933, pp. 866-884. It was also reprinted under the title, 
Maimonides on Listening to Music , Hertford, 1941, 21 pp. An English trans¬ 
lation of this responsum was given by Werner and Sonne, H. U. C. A., XVI 
(1941), pp. 313-315, cf. their comments, loc . cit., 281-283. 

25 Cf. Leitner, Der Gottesdienstliche Volksgesang, pp. 235 ff., and Haweis, 
Music and Morals, New York, 1912, p. 52. 

26 Rashi to Berakot 57b in regard to the three things that have a soothing 
effect upon man explains ^lp as music, or the sweet voice of a woman; cf. also 
Werner and Sonne, H. V. C. A. XVII (1942-43), pp. 539-540. 

27 That is, melodies that make one gay and frolicsome Knaim dbjVk ooa an*; 
M. G. W. J., loc. cit., p. 176, line 5, we read BDa instead of uoa as Geiger 
suggested in Juedische Zeitschrift , XI, 1875, p. 167, Schmiedl’s translation, 
in Freimann, loc. cit., p. 338, line 6 of Knmm by rmn^i is incorrect. It is used 
synonymously with BDa and means rejoicing. For Margoliouth’s emendation 
of this text, see Farmer, loc. cit., p. 11, note 7. 

28 Maimonides quotes the statement of Samuel 11 that the voice of woman 
rouses man’* (Berakot 24a) as does Rashi to Sotah 48a. The codifiers discuss 
the legal aspect of this moral maxim, for the view of R. Hai, cf. Lewin, 
Q’aiKin, Berakot 11:30, and for the later authorities, cf. the *]dv rra to tib, 
□”n miN, 75. Interesting is the remark of R. Eliezer of Metz who says “that 
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regale of wine. Consequently Maimonides would prohibit not 
only Arabic but also Hebrew songs,*» if their contents were such 
as to lead to excitement and debauchery. He found an allusion 
in Amos 6.5 to the disapproval 30 of playing on instruments merely 
for the sake of pleasure, when the prophet castigates those 
“who thrum on the psaltery, that devise for themselves instru¬ 
ments of music, like David.” 31 En passant, it may be remarked 
that this verse is not cited by any of the codifiers in this connec¬ 
tion. This statement of Amos was undoubtedly suggested to 
Maimonides by the Midrash. 3 * 

The purpose of the law was that Israel should become a “holy 
nation,” and therefore it forbade all acts that did not lead to 
moral excellence, and discouraged idle amusement and dalliance. 
The Geonim permitted, he goes on to say, hymns and praise 33 of 

it is not permitted to say anything holy while listening to the singing of 
women, but since we dwell among the Gentiles we cannot obey the strict 
letter of this law, and do not refrain from studying even while hearing the 
songs of Gentile women,” cf. Mordecai to Berakot, no. 80. For ^ip 
nny, cf. Palagi, D”nn ^3, Smyrna, 1877, p. 12a. For the prohibition of female 
singing in the early church, cf. Werner, H. U. C. A., XX (1947), 433, note 75. 
The statement nny niPfco ^»p is literally translated into Arabic in the Mufid 
aUUlum , ed. Cairo, 1310, A. H., p. 31, cited by Goldziher, J. E., VI, 134. 

29 In opposition to the view of the Gaon found in nawn no. 152. 

30 The word in M. G. W. J., loc. cit ., p. 177, line 4, which Goldziher 

left untranslated, signifies “the people” and the meaning of the sentence is 
as follows. The prophets objected to the people playing musical instruments 
for their entertainment (literally, for listening to them). Geiger’s emendation 
in Jucdische Zeitschrift, XI, p. 167, to tn«ay^N is accordingly unnecessary. 
Schmiedl’s translation in Freimann, loc . cit., p. 338, line 14, ony’Dtf 

miayn is meaningless. 

31 Cf. Caspi, ad loc., in »|D3 »rm, ed. Last, London, 1912. In our Targum, 
ad loc., the reading is l«D*r, but in quotations in Yemenite MSS., the reading 
is ]30D*r, that is, to count. 

3 * In Leviticus Rabbah V:3, there is a play on the Hebrew word “nebel” 
which means “psaltery, wine bottle, and obscenity,” 'm^3J nn. 

33 Cf. also Lactantius, Of Justice, VI:21, “Let nothing be agreeable to the 
hearing but that which nourishes the soul, and makes you a better man. 
Therefore if it be a pleasure to hear melodies and songs, let it be pleasant to 
sing and hear the praises of God.” Cf. also Pesafiim 107a, in reference to 
singing praises of God over wine. Cf. also Altmann, M. G . W. J ., 80; 307, 
note 9. 
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God, but it never occurred to them to interdict any song that 
contained nothing unseemly. 34 It is thus quite clear that the 
strict view adopted by Maimonides in going so far as he could in 
proscribing music was not merely because he took a mere legal 
view of the matter, but because in the ancient Orient music was 
furnished largely by women, and the songs were often too prone 
to kindle the passions. Thus the Moslem jurists wrote many 
responsa 35 prohibiting music, but their views did not influence 
the Arabs to any considerable extent. For not only did music 
play an important part in their life, but they also wrote numer¬ 
ous treatises on the theory of music. 36 

The responsum of Maimonides on Music seemed to have 
exercised little influence upon subsequent authorities, if one may 
infer from the fact that only R. Jacob b. Asher cites it. The 
attitude taken by some European rabbis subsequent to Mai¬ 
monides was much more liberal, most likely due to the different 

SchmiedPs translation in Freimann, loc. cit ., p. 339, line 7, ana rmao iai 
makes no sense. In accordance with the original it should read nan 
nano. 

as Mohammed al-Damuni discussed this question at great length, cf. 
Goldziher, loc. cit., p. 176, note 1. Cf. also Farmer, loc. cit., pp. 1, 6, 20-21. 
Farmer, loc. cit., p. 21 remarks: “In his Shemone peraqim, Maimonides deals 
with the “partitions’* which prevent man from comprehending God. Only 
those who attained the ranks of the prophets could pass these “partitions” 
and the greater the prophet, he says, the fewer the “partitions.” Al-Ghazali 
believed that these “veils” as another Sufi calls them, could only be lifted 
when man attained the supreme stage of ecstacy of the soul, and this rapture, 
he says, was reached by listening to music and singing. For the Moslem 
attitude towards music, cf. also Robson, Tracts on Listening to Music, 1938, 
and Farmer, Music, The Priceless Jewel , 1942. 

3 6 Cf. Farmer, History of Arabian Music, London, 1929, and his article 
“Musiki,” in the Encyclopedia of Islam. It is strange that exceedingly little 
has been written in Hebrew on the theory of music, cf. Steinschneider, He - 
braeische Uebersetzungen, p. 855; Bimbaum, Juedischer Kantor, V, 1883, 
p. 334, and Farmer, in Legacy of Islam, pp. 369-370, and nncon iriN, vol. 1, 
pp. XXIX-XXXII. According to nnnn Klip, ed. Lemberg 55b, Israel Abba, 
(the brother-in-law of Mordecai Kalai) who was a great Talmudist, was 
versed in the theory of music. Cf. also E. Werner and I. Sonne, “The Philos¬ 
ophy and Theory of Music in Judeo-Arabic Literature,” in H. U. C. A. XVI 
(1941), 251-319, XVII (1942-3), 511-573, and Farmer, Saadyah Gaon on 
the Influence of Music, London, 1943, pp. 1-2. 
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conditions under which they lived. Thus R. Joel b. Eliezer ha- 
Levi, a German scholar of the twelfth-thirteenth century per¬ 
mitted a Jew to order Gentiles on the Sabbath to play instru¬ 
mental music at a wedding party, for there can be no festivity 
without music, and its prohibition on the Sabbath is merely a 
rabbinic ordinance (mn) which may be disregarded at the 
celebration of a wedding which is a religious duty (mxD ). 37 
In the Provence in the thirteenth century there was a group of 
liberal scholars who permitted the playing of all kinds of stringed 
instruments upon the Sabbath on the ground that the Talmud 
only forbids clapping the hands 3 ® and striking the hands upon 
the thigh, to keep in tune with singing as that makes a loud noise. 
Meiri objected vigorously to this view, as it was a false inter¬ 
pretation of Talmudic law. 39 

How indispensable music at weddings was considered in some 
European countries may be illustrated from the following incident 
that occurred at the beginning of the fifteenth century. In one 
of the German states the wife of the Prince died and a year of 
mourning was declared, during which period music was forbidden. 
At that time a wedding was to have taken place in the locality. 
The people, perplexed as to the propriety of celebrating a Jewish 
wedding without music, sent an inquiry to R. Jacob Mollin as 
to how to proceed. The rabbi replied in very definite terms that 
music was absolutely essential at a wedding and advised them 
to perform the ceremony elsewhere. Consequently they went 

37 Quoted in Mordecai, Bezah, 696. The opinion of the n*'am was a natural 
development of the Geonic view which was lenient in regard to weddings. 
Cf. also Tosafot, Gittin 7a, s. v. mor, where wedding songs are termed tv 
mxD ^»v. This view of the rT’am was not accepted by R. Jacob ben Asher 
(o**n mitt .to, 560) nor by R. David ibn Zimra, Responsa 1, no. 132, who 
remarks that in Egypt, Palestine and Damascus, vocal music constituted the 
principle entertainment at weddings. The views of the n*’am were incor¬ 
porated in the Shulfran Aruk, Q”n mix, 338.2. 

i* Isaiah di Trani, the younger, an Italian scholar of the fourteenth century 
says that while it is forbidden to produce music on the Sabbath by hand or 
by means of instruments, it is permitted to call one’s fellow by whistling a tune, 
since the primary purpose is not to sing the melody, but to reach his friend, 
omain ’dVv to Alfasi ‘Erubin end. 

»» man l», London, 1909, p. 49. 
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from Eppenstein to Mayence in order to comply with the rabbi’s 
decision. 40 

In early times in Europe, the Jew became familiar with the 
airs of the minnesingers and troubadours, 41 and did not hesitate 
to use these melodies for cradle songs and even to adapt them for 
religious purposes. As a protest to this prevalent custom, a 
strict warning was issued by R. Judah he-Hasid, a German of 
the twelfth-thirteenth century. He admonished his co-religionists 
not to sing Gentile songs or Jewish religious melodies to an infant 
in order to stop it from crying. However, one may chant in order 
to quiet it, passages from the Bible or Talmud which one wishes 
to memorize. Neither is it permitted to sing beautiful melodies 
to a Gentile for he may appropriate them for his religious services, 
nor is it permitted to introduce ecclesiastical airs into the 
synagogue. 42 

Strangely enough, it was a Polish Talmudist, R. Joel Sirkes, 
of the sixteenth-seventeenth century, who permitted the use of 
Gentile melodies which were not chanted in their houses of 
worship, for synagogal purposes. 43 At the same period the 
Italian grammarian Samuel Archevolti was protesting against 
the practice of the cantors of his time who were singing the holy 
prayers to the tunes of secular and popular airs. 44 The oriental 


40 Maharil, nmn ’any maVn, ed. 1858, p. 84. Cf. also I. Abrahams, Jewish 
Life in the Middle Ages, 1896, pp. 197 and 374, and I. Rivkind, in min’^ nma, 
Jerusalem, 1950, p. 249, note 1, and p. 254, note 19. 

41 Simon Duran informs us that the Jews in Spain borrowed melodies from 
the Arabs, and in France from the troubadours, rrnN pa, Leghorn, 1785, p. 55b, 
cf. Ackermann in Winter und Wuensche, Juedische Literatur, III, 512-513. 
Secular songs were interpolated into grace after meals and were set to Arabian 
tunes in Portugal in the fourteenth century, cf. Alami, tdib mm, Vienna, 
1872, pp. 10-11. 

41 D'l’on tdd, ed. Warsaw, no. 238. 

« Responsa 127, cf. Palache in Bijdragen en Mededeelingen van het Genoot- 
schap voor de Joodsche Wetenschap in Nederland, III, 1925, p. 69. 

44 D»an nmy, ed. Venice, 1602, p. 110b. In the year 1605 his disciple Leon 
of Modena wrote a responsum to quiet some strict pietists who objected to the 
singing of hymns in the synagogue which they thought should be merely 
recited. For the editions of the responsum, cf. the writer’s nmvnn antHip, 
p. 92, no. 994, and p. 209, no. 994. 
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poet Israel Najara composed many poems and hymns which 
were to be sung to the melodies of Arabic and Turkish songs. 
It was a younger contemporary of his, Menahem Lonzano, who 
criticized him severely, not so much on account of the foreign 
melodies, for he himself showed a marked preference for Arabic 
tunes, but because certain of his hymns which celebrated God’s 
relationship to Israel were set to the tunes of the most sensuous 
love songs. 45 

In the eighteenth century, Menahem Navarra 46 of Verona 
informs us that it was a recent custom in his city to recite the 
wnp, the rrtmp and the n^’on to the melodies of well-known love 
songs and dance tunes. Those who were responsible for this 
innovation cited the authority of R. Joel Sirkes. Navarra, on 
the other hand, was inclined to side with his countryman Arche- 
volti, who strenuously opposed such practices, but was unable to 
decide between the conflicting opinions, and consequently he 
turned to his kinsman R. Masud Hai ben Aaron Rokeab for his 
opinion. The latter, in a lengthy responsum 47 discusses the 
whole question and points out that the view of R. Joel Sirkes 
was misunderstood and that the introduction of foreign tunes in 
the synagogue was absolutely forbidden. 

A remarkably liberal view, on the other hand, on this subject 
was held by R. Israel Moses Hazan, an Italian rabbi of the nine¬ 
teenth century. In one of his responsa 4 * he informs us that when 
he was in Smyrna he met some of the most renowned scholars 
and cantors of that city, at the head of whom was Abraham 
Cohen Arias. When they were in need of fitting tunes for Rosh 
ha-Shanah, they would frequent Christian churches in order to 
learn those melodies which invoked in the congregation a spirit 
of humility, and they adapted them in a marvellous manner to 
to the onp and the nemp. He sought to justify this practice by 

«* niT V 10 , Venice, 1618, p. 142a. 

44 Concerning this scholar, see the learned article by Cecil Roth in J. Q. R., 
New Series, XV, 427-466. 

«’ Printed in his commentary upon the Mishneh Torah, Venice, 1742, Vol. I, 
p. 75a-b. 

’Dn bv -pr, Leghorn, 1876, p. 4b, 4d. 
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the Geonic view cited above that a cantor may not sing in a 
foreign language, but that any tune is permissible in Hebrew. 
If it is allowed to use Arabic melodies which are mostly voluptu¬ 
ous, so he argues, how much more would it be proper to make use 
of Christian tunes which awaken a contrite spirit in man and 
lead him to the love of God. 

Furthermore, he believed that no original Jewish melody has 
been preserved, except the one that is used for Psalm 144, which 
is proven by the fact that Jews everywhere sing it to the same 
tune. 49 Otherwise the melodies used by the Jews in the various 
countries are largely influenced by the music of the immediate 
environment. 

Coming back to the question as to the attitude of the later 
rabbis concerning listening to music in general, we find that they 
were mostly guided by the view of Maimonides as given in the 
Mishneh Torah and repeated in the Tur and Shulhan Aruk .** 
Jacob Hagiz, a Palestinian scholar of the seventeenth century 
permitted Jews who were professional musicians to play in the 
homes of Gentiles on their holiday in order to promote good will.* 1 

David b. Samuel ha-Levi, a Polish scholar, writes* 1 that the 
custom at convivial gatherings to sing the is contrary to 
Jewish law, for only hymns of praise are permitted at banquets. 
Similarly, he condemns in accordance with a Talmudic injunc¬ 
tion, the practice of jesters who make humorous use of Biblical 
verses or phrases. 

R. Joseph Hahn Nordlingen, rabbi of Frankfort, elaborates the 
above view as follows: the rule permitting one to sing hymns of 


” Birnbaum, Juedischer Kantor, V, 1883, p. 348 has called attention to the 
fact that this observation is false, cf. also Francis Cohen in Jewish Ency¬ 
clopedia, VII, 660. 

50 The ethical writers too, took a strong stand against music, cf. e. g. 
Bachya ben Asher, nnpn ns, ed. Venice, 1546, p. 29a, Al-Nakawa, inwn mi)D 
(ed. Enelow), II, 349, Elijah di Vidas, nnsn n*rm, 11:10, ed. Amsterdam, 
1776, p. 88a. Isaiah Horowitz, nnan mmV *», ed. Amsterdam, 1653, p. 200a. 

** nuop nis^n, no. 109. 

53 Commentary to 0”n miK, 560. His view most likely goes back to the 
Maharil where it is stated that the singing of -|TIH, Ps. 118.21 at parties is 
not permitted (p. 185a) in accordance with Sanhedrin 101a. 
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praise at banquets refers to such as do not form part of the 
regular prayers, such as D^lj? piN, ^*ti\ and nix, but the 
recital of I trnp, nurnp, ua’awi, with the name of God, would be 
absolutely prohibited because it would involve mentioning the 
name of God in vain, besides it would be making frivolous use of 
these prayers. The singing of Gentile songs, or love ballads 
would be altogether disallowed. Similarly, he considered it 
sinful for rich folks to hire teachers to instruct their daughters 
in music. 53 

R. Judah Ashkenazi, a Polish scholar of the eighteenth century, 
holds that women who sing while working should be discouraged 
from doing so, but if they persist, then it is best not to admonish 
them at all. 5 * 

To sum up briefly, in Tannaitic times, the Jews abstained from 
music as a token of mourning. During the Amoraic period the 
rabbis strove with might and main to dissuade the people from 
indulging in song, especially wine parties when women furnished 
the entertainment. The Geonim upheld the Talmudic law on this 
subject, and took steps to enforce it. They permitted music 
which was not of a sensuous character, at weddings. R. Isaac 
Alfasi summarized the view of R. Hai, and that became the norm 
for Maimonides and the subsequent codifiers. In spite of the 
rigor of the law, music could not be suppressed and not only did 
the Jews borrow melodies from the peoples among whom they 
lived for secular purposes, but they also imported various tunes 
for their divine services. The law prohibiting music was never 
fully observed, because it ran counter to human nature. 


w f’DIM *|ov, no. 889, 890, ed. Frankfort a. M., 1928, pp. 195-196. Cf. also 
Enoch b. Judah in D’1133 nwi, Frankfort, 1708, p. 29b, and Berliner, Literatur- 
blatt der Juedischen Presse, 1876, no. 1, p. 3. 

« Commentary, Be’er Heteb to D”n min, 560. 



LAW AND ETHICS IN THE LIGHT OF 
THE JEWISH TRADITION* 


In order to escape the moral hazard involved in this discourse 
on ethics, 1 we shall resort to the counsel of R. Akiba:* If you take 
on too much into your grasp you may not hold on to it, which in 
turn calls to mind, the aphorism of Domitius Afer, a famous 
orator in the time of Tiberius, “The prince who would know all, 
must needs ignore much." 3 

Now, ethics is more than a term, an idea, or even an association 
of ideas. It denotes a system of human relations, as well as a 
philosophy of human affairs. Yet it may not be illusory to allude 
briefly to the origin of the term ethics. 

Ethics is derived from the Greek f}0os 4 just as its synonym 


* An address delivered before the Institute for Religious and Soda! Studies 
at the Jewish Theological Seminary of America on November 22, 1955. 

1 “Now, if Discourses on ethics,** says Aristotle, “were sufficient in them¬ 
selves to make men equitable, large fees and many (as Theognis says), ‘could 
they win*, quite rightly, and to provide such discourses would be all that is 
wanted.*’ Nicomachcan Ethics , X.9.3 (1179b, 4-7). 

• Sifra to Lev. 15.25 (ed. Weiss, f. 79a), Y. Yoma II.5, (40a), R. H. 4a and 
parallels, cf. also Bacher, Terminologie , I, 111. 

i Quintilian, Inst ., VIII.5.3. Inasmuch as the subject matter of ethics 
Inopem me copia fecit (to use a phrase of Ovid, Metamorphoses , 3.466), I turn 
to Aristotle who advised that it is not necessary to examine every problem 
( Topica) t 1.11). 

« fj$os is a lengthened form of As Aristotle has already noted these 

are cognate terms, linguistically and semantically related, N. E., II. 1.1, 
(1103a, 17). For fjOos cf. Leist, Grdco-italische Rechtsgeschichte , p. 680. For 
tdos and fjOos cf. Hellebrand in Z. S. S. R. A. 70 (1953), 256-258. The 
Hebrew Weset derived from Wos likewise denotes habit or custom, e. g. it 
is the custom (Weset) of a Gentile when he purchases a slave, to consult an 
astrologer, cf. Genesis Rabbah 87.4, pp. 1064-5, for other passages cf. Krauss, 
Lehnworter , 11.237. 
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morals is traced to the Latin mores, s both denoting custom 6 and 
usage, as well as habit, manners and disposition. In so far as 
law is derived from custom, law and morals have a common 
origin, but they diverge in development. 7 

In the Pentateuch 8 and in the Talmud 9 there is no distinct 
term for ethics, because as we shall note presently, the goal of 
ethics and law coalesce. However, the prophets, who were 
critical of the life and conduct of their contemporaries, dis¬ 
tinguished diverse phases of ethical behavior by different terms, 
such as good conduct, Mishpat , justice, Tsedakah, righteous¬ 

ness, IJesed y lovingkindness, and Emet , truth. 10 Did not Disraeli 
once remark that ethics is truth in action? 

In the Middle Ages, under the spell of Greco-Arabic Philoso¬ 
phy 11 which stressed the moral perfection of human character and 

’ For Mos (perhaps from the root ma t measure, or guiding rule of life) des¬ 
ignates custom or manner, as not determined by laws but by man’s will, cf. 
Harper’s Latin Dictionary . Custom became the source of Law, cf. Schwind, 
Romisches Recht, 1950, pp. 23-24, and Schulz, Roman Legal Science , pp. 74• 
137. 

6 For the contrast between law (vifiot) and custom (tOrj) among the Greeks, 
cf. Weiss, Griechisches Privatrecht , I (1923), 25-26, and R. Taubenschlag, 
“Customary Law and Custom in the Papyri,” Journal of Juristic Papyri , 
I (1946), 41-54, and Hirzel, Themis , 1907, p. 373, note 6. 

* Pound, Law and Morals , 1926, p. 27. 

• Torah also was used to denote ethics, cf. Dodd, The Bible and the Greeks , 
pp. 42 ff. Like the term Torah the Greek v6pos has many meanings, cf. Pound, 
Law and Morals , p. 24, note 54. R. Taubenschlag, ”N6 pos in the Papyri,” 
Journal of Juristic Papyri , II (1948), 67-73. 

9 For the term Derek Erets, which occurs in the Talmud, and signifies good 
manners, etiquette, worldly occupation, marital commerce, social intercourse 
as well as ethics, cf. Ben Yehudah s. v. Derek Erets f Krauss, Talmudische 
Archdologie , III, pp. 2 ff., and Higger, Masektot Ze'irot , New York, 1929, and 
Kadushin, Organic Thinking, 1938, pp. 117 ff., cf. also the chapter on Ethische 
Agada in Zunz, Die Gottesdienstliche Vortrdge der Juden , Frankfurt, 1892, 
pp. 103-125. 

xo The poet Mimnerus (c. 630 B. C. E.) wrote that Truth is the most 
(righteous) of all things, (quoted by Forbes in Juridical Review , 64, 224). 
And another Greek writer tells us that Truth is the source of both prudence 
and wisdom, Dionysius of Halicarnassus, 1.1.2. 

“ Cf. Yahuda, AUHidaja , 1912, pp. 53 ff. Cf. also Brfill, “Zur Geschichte 
der jfldisch-ethischen Literatur des Mittelalters” in Jahrbuch fur judische 
Geschichte und Literatur , V-VI (1883), 71-93, 227-228, VII, 184. 
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intellect as the essence and goal of morals, 1 * the terms Deot 1 * 
(Disposition), Musar 1 * (Discipline), and Middot 1 * (Character) 
came into fashion to signify ethics. Saadia Gaon was the first 
Jewish author to compile a treatise on the science of Jewish 
ethics, 16 (which constitutes the tenth chapter of his Emunot 
we-Deot). He centered his speculation on ethics as the best form 
of conduct ( Hanhagah) in this world. 17 

12 Saadia was the first Medieval Jewish thinker, who considered the golden 
mean as the essence of morals and who utilized this doctrine for Jewish ethics, 
cf. Malter, Saadia Gaon , p. 257, n. 541a, cf. also Rosin, Die Ethik des Mai- 
monides , p. 12, n. 1 and passim, Anatoli, Malmad ha-Talmidim , 98 ff., and 
Grtinebaum, ZD MG 42, p. 285, the golden mean is foreshadowed in Eccl. 
7.16-18, Y. Hag. II.1 (77a), Abot di R. Nathan, ch. 28, ed. Schechter, p. 86 
and parallels noted there; cf. also Asin Palacios, El Justo Medio en la Creencia 
... de Algazel , Madrid, 1929. 

XJ This term was used by Maimonides for the second division of the first 
book of the Mishneh Torah which codifies eleven moral precepts of the Torah. 

14 The Biblical term Musar is equivalent to the Greek xcu Seta and the 
Latin disciplina. R. Hai Gaon composed an ethical poem under the title 
Musar Haskel and several books are printed under the title of Sefer ha - 
Musar . For nnifl roo as disciplinary flagellation, cf. Responsa pawn nyr, no. 
15. 

11 Middot literally means measure, cf. above note 5. With this title there 
is the famous book of Ibn Gabirol, Tikkun Middot ha-Nefesh, as well as the 
Sefer Ma'alot ha-Middot . In Arabic the terms for ethics are Adah which is 
rendered by Musar and Akhlak which is the equivalent of MiddoU In Islam, 
Ilm Al-Akhlak represents moral philosophy as well as the science of ethics, 
whereas Adah is good deportment which in a way corresponds to Vhonn&tetl 
of the French of the seventeenth century. A dab is less deep, but of wider 
compass then Akhlak . The literature of Adah contains manuals of good 
breeding, such as Adah ad-Dunya wad Din by Abu’ 1 Hasan Al-Mawardi, 
circa 1058 C. E., whereas the Mizan ad-Amad of Gazali (which was translated 
into Hebrew) deals with Akhlak , cf. Carra de Vaux, Dictionary of Islam , I, 
231-33, and D. M. Donaldson, Studies in Muslim Ethics , London, 1953. 
Maimonides explains that a judex unus is forbidden only ethically ( ala jihat 
Al-Adab) but not legally (ala jihat Al-Hirman) t Commentary to Abot , IV.8, 
ed. Baneth, Berlin, 1905, p. 35. 

,6 Cf. Malter, Saadia Gaon , p. 194, n. 456 and p. 248, n. 530. The fullest 
treatment of the Ethics of Saadia is the study of David Rau, MGWJ t vols. 
55-56, 1911-1912. Cf. also Wise, The Improvement of The Moral Qualities , 
New York, 1902, p. 4, n. 1. 

x * Cf. Malter, loc . cit. t pp. 247-260. The Arabic text reads: Fima hua Al - 
Aslahu an Yasna-uhu An-Insanu fi* l Dunya (ed. Landauer, p. 281). To 
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While the chapters of the Fathers (as well as the Abot di R. 
Nathan) abound in moral maxims, they are not an ethical 
treatise by design. But as the title, Abot, indicates, its original 
and prime purpose was to narrate the origin of the law, the 
chain of tradition with charming and characteristic sayings by 
the famous fathers of the oral tradition on justice, the study of 
the law, morals and related topics. In its plan, Abot does 
indeed remind one of the Enchiridion of Pomponius which is 
preserved in the Digest. 1 * 

It has often been noticed that in ancient society in general, 
and in Hebrew society in particular, religion, law and morals 
were undifferentiated, 1 * and Leviticus ch. 19 was cited as a 
classical example. 30 Nevertheless, it would be misleading to 
conclude from the merging of the diverse laws pertaining to 
sacrifices, Orlah, respect for parents, robbery, perjury, the poor 
laws, and the duty to love one’s neighbor, that in the eyes of the 
inspired legislator these rules were of equal significance, or that 
the sanctions were the same, albeit they were of equal divine 
provenance. 31 The lawgiver was laying down rules in advance 
for the purpose of establishing a sound economy and a good and 
great society. It is not the business of the legislator to engage 
in subtle analysis of the nature or relative value of the precepts 
that should prevail in his society. 33 Noteworthy is the fact that 

produce perfectly right action (Sucaiirpaylav) Plutarch says, there must be 
three things, nature, reason and habit, (4>vois nal \byos xal id os), De Liberis 
Educandis, 4A, (ed. Loeb Classics, pp. 8-9), cf. also Seneca, Moral Epistles, 
88.24. 

'* Cf. my remarks in the Proceedings of the American Academy for Jewish 
Research, vol. XX (1951), 231-33. 

*» Cf. Pound, Law and Morals, pp. 27-29. Pound noted three stages in the 
development of law, of which this was the first, the second was that of strict 
law and the third the infusion of moral ideas, cf. also Forbes, “The Greek View 
of Law,” Juridical Review, 64 (1952), 214, and Truyol y Sera, Historia de la 
Filosofia del Derecho, Madrid, I (1954), 35-36, and J. Burnet, Law and Nature 
in Greek Ethics, London, 1929. Cf. also Philippson, The International Law 
and Custom of Ancient Greece and Rome, I (1911), pp. 45 ff. and Diamond, 
Primitive Law, 1950, pp. 3-4. 

*• Moore, Judaism, II, 7, n. 3. 

“ Moore, loc. cit., II, 6. 

33 Maimonides remarks that the object of the lawgiver is to establish the 
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in Lev. 19.37, the contents of this chapter are summed up as 
constituting the ffukim (Religion) and the MishpaUm (Law). 
The moral precepts were, of course, included in the Mishpatim . 
Significantly enough, Ezekiel, 23 in extolling the righteous man for 
obeying the laws, mentions also the moral precepts of feeding 
the famished and clothing the naked, and describes him as one 
who hath executed true justice ( Mishpat Emet) between man 
and man. This is the earliest reference in Scripture to what the 
rabbis call the laws between man and his neighbor. 24 

Strictly speaking, one cannot say that the Ancient Hebrews 25 
or the Talmudic sages consciously formulated a theory of morals, 
yet from their random utterances, there emerges a fairly con¬ 
sistent and intelligible moral philosophy 26 pertaining to the 
nature of man and the grand ends of the law that are of per¬ 
manent significance for mankind. Scripture and the Talmud 
exhibit a remarkable insight into the dual nature of man. No 
higher compliment was ever paid to the dignity of man 27 than 
in the statement that he was fashioned in the image of God, 28 

good order of the state and its affairs ( Guide des UgarSs, 11.311 of the French 
translation, f. 86b of the Arabic text). Philo, De Opificio Mundi, 1.1, noted 
the differences between the preamble to the law of Moses and the proems of 
the other Greek Codes, for the latter, cf. especially, R. Dtill, “ wpoolfua vbnwv" 
in Studi in memoria di Albertario , Milan, I (1953), 317-333, and P. Janet, 
Histoire de la science politique dans ses rapports avec la morale , 3rd ed., I, p. 60. 

aj Ezek. 18.8. a « Yoma 8.9. 

a * Moral maxims in Proverbs call to mind similar moral reflections of the 
gnomic poetry of Greece of the 7th-6th centuries B. C. E. Speculation in 
early times was expressed in gnomic form, consequently the views of the first 
Jewish moral philosophers are deposited in the book of Proverbs. Lucian held 
that morals consisted of practical worldly wisdom tied to no system and 
attainable by every thinking man, cf. Friedlander, Roman Life and Manners , 
London, s. a., vol. Ill, p. 234. For Egyptian wisdom and the Book of Proverbs, 
cf. A. Robert, in Memorial Lagrange , Paris, 1940, p. 164, n. 1, and J. J. A. van 
Dijk, La Sagesse sumer o-accadienne. Recherches sur les genres litter air es de 
textes sapientaux t 1953. 

a6 For the term “Moral Philosophy,” cf. Seneca, Moral Epistles , 89.9. 

a * Cf. R. D. Davenport, Dignity of Man t New York, 1955, H. Baker, The 
Dignity of Man f Cambridge, 1947, Lauterbach, Rabbinic Essays t Cincinnati, 
1951, p. 277, R. IJayyim Halberstadt, Dibre flayyim , 1.35, and Saul Halevi, 
Kelilat Shaul , Vilna, 1879, ff. 34-35. 

aS Gen. 1.27, Abot III.14, and Maimonides, Yesode ha-Torah 4.8. Bar 
Kappara, explaining the symbolical meaning of overturning the beds in 
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and that he was made a little lower than the angels. 29 Moses, 
we are told, was as significant as the Cherubim. 30 

mourning for a deceased kin, remarked 4 ‘(God says) A precious image eU6 - 
viov of mine was in your house, you caused me to overturn it, therefore 
overturn your beds”; cf. Y. Berakot III.l (6a) and Moed Katan III.5 (83a). 
R. Moses Sofer traces the custom of covering mirrors during mourning to this 
idea in the Palestinian Talmud, cf. his gloss to Y. Moed Katan 111.6, ed. 
Vilna, f. 16b, cf. also Bier in Handworterbuch des Deutschen Aberglaubens , 
vol. 9, pp. 547 ff. It is assumed here that death is the result of sin, cf. Shabbat 
55a. Bar Kappara’s statement is to be understood in the light of the parable 
in Exodus Rabbah 30.16. “A man who defaced ( Kipeah) the statue (eUivtov) 
of a king was cited before the court (j Srjfjid). The king said: ‘Did you read my 
ordinance (SiArcry/ia). Whoever touches my statue shall perish. Why did 
you not spare yourself?' Similarly if one slays it is as if he removed the 
statue of the king, and he thereby legally forfeits his life, for man is created 
in the image of the ministering angels." Note that in Y. Berakot cited above, 
the text speaks of man as being created in the image of God, whereas in Babli 
Moed Katan 16b it is said that he is created in the likeness of the image 
( Demut , ehcdviov) of God, and in Ketubot 8a it is said that man is created 
in the image of the likeness of His form. This is a sort of circumventing the 
anthropomorphism. At the death of an unpopular emperor, his statue was 
overturned; cf. Mekilta to Ex. 20.16, ed. Lauterbach, 11.262 and Exodus 
Rabbah 42.3 for the latter; cf. Ziegler, Die Konigsgleichnisse des Midrasch , 
Breslau, 1903, pp. 21-27, and Friedlander, Roman Life and Manners , London 
s. a., II, 279-280. According to the Digest, one who melts down statues of the 
Emperor, which have been consecrated, defaces such statues or images, or 
commits any other act of this kind, is liable under the Julian law relating to 
I£s6-majest6; cf. D. 48.4.6, and 48.4.7.4. For man as the image of God in 
Jewish Hellenistic literature, cf. Theologisches Wor ter buck zum neuen Testa¬ 
ment , Stuttgart 1935, vol. I, 378-395. Heinemann, Philons griechische und 
judische Bildung , Breslau, 1932, 197-198, Stein, Philo of Alexandria, Warsaw, 
1937, (Hebrew) p. 16, and p. 220, note 1, Wolfson, Philo I, (1947), pp. 238-239 
and Baer, Yisrael ba-Amim , Jerusalem, 1955, pp. 86 ff. and J. Giblet, 
“L’homme image de Dieu dans les commentaries litt&aires de Philon d’Alexan- 
drie” in Studia Hellenistica , V, 1948. For the concept of man as the image of 
God in Classical writings, cf. Cicero, De Natura Deorum , 1.90, and Seneca, 
Moral Epistles , 31.11. Lysias remarks that if one wounds a man’s person, 
he shall be banished, how much more should one who injures the images of 
the gods (rA &y&\fiara t&v de&v) be barred from approaching the temples, 
cf. Against Andocides , 15, note also F. Michaeli, Dieu d Vintage de Vhomme 
Stude sur la notion anthropomorphique de Dieu dans Vancien Testament , 1950. 
Cf. also Plutarch, Moralia , 780 E-F. 

29 Ps. 8.6-10. In Exodus Rabbah, 32.1 Adam is compared to the angels, 
cf. also Maimonides, Yesode ha-Torah , III.9. 

3° Jacob d’lllescas, (an Italian scholar of the 14th century), Imre No'am , 
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And yet on the other hand, it was noted that the imagination 
of the heart of man was evil continually from his youth. 31 
Experience taught the rabbis the maxim: “Pray for the welfare 
of your government, were it not for the fear of the rulers, every 
man would devour his fellow alive.” 32 As large fish devour small 
fish, so would man do, were he not restrained by the govern¬ 
ment. 32 * Man can curb and conquer the evil tendencies in 
him only by submitting to the discipline of the law. 33 I have 
created the evil tendency in man, but I have brought into 
being the Torah which will serve as an antidote. 34 In other 
words, man’s unruly nature can be domesticated by the 
Torah. 

But what is the nature of this law: It is primarily a system 
of divine commands ( Mitsvah ) consisting, as we have just 

Cremona, 1566, f. 36a. “Let us therefore/’ says Pico di Mirandola, “by emulat¬ 
ing the cherubic way of life on earth, by taming the impulses of our passion 
with moral science, by dispelling the darkness of reason by dialectic ... cleanse 
our soul.” Cf. his Oratio de Hominis Dignitate , Latin text with an English 
translation by Elizabeth Forbes, Lexington, 1953, p. 9. 

31 Gen. 6.5, and 8.21. 

Abot 111.2. For man delighteth to ruin man, says Seneca, Moral Epistles , 
103.3. 

For laws are what bind cities together... So the cities are destroyed 
When the laws are abolished 

Hence, the theologian Orpheus hints at their necessity when he says: 
There was a time when every man lived by devouring his fellow 
Cannibal-wise, and the stronger man did feast 
For when no law was in control each man maintained his right by 
Force of hand, even as it is permitted to 

Fishes and beasts of the world and the winged ravens and vultures 

Each to devour the other, for justice exist not among them 

Until God in his pity for their misery sent to them law-bearing goddesses; 

cf. Sextus Empiricus, Adversus Mathematicos , 11.31-32. 

3** Cf. Abodah Zarah 4a, and Rashi, Betsah 23b, s. v. We-ain . 

33 Cf. Abodah Zarah 5b, where it is stated that the righteous are in control 
of their passions. The righteous sublimate the evil passion into generous 
impulses as Abraham did, cf. P. Berakot IX.7 (14b). Occasionally the Torah 
made concessions to the human passions as in the case of the rule pertaining to 
the Gentile captive (Kiddushin 21b). The Torah preferred conduct which 
requires self-discipline, cf. Baba Metsia 32b. 

34 Kiddushin 30b, cf. in Baba Batra 16a the argument against free will. 
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noticed, of ceremonialism, jurisprudence 35 and ethics . 36 Its ends 
are the preservation of order , 37 peace, ( Shalom) liberty, (IJeruth) 
and the general welfare (Tikkun ha-Olam). Sometimes these are 
incompatible goals, as when peace must sometimes be sacrificed 
to insure order . 38 The ways and means to attain these grand 
ends are nothing less than justice, which means that there must 
be just laws. 

The true criterion of a great nation is one that is governed by 
just laws. Israel was described in Scripture as a great nation 
although it is few in numbers . 39 For a big nation is not neces¬ 
sarily a great nation any more than a bulky history such as the 
lost Annals of Tanusius was a great history . 40 The true test of a 
great and civilized nation is, in very deed, one which is governed 
by just laws that are administered with wisdom. This, in fact, 
is the implication of the exhortation of Moses to Israel . 41 1 ‘Ob¬ 
serve and obey them, for this is your wisdom and your under¬ 
standing in the sight of the people, when the peoples will hear 
of those statutes, they shall say: Surely this nation is a wise and 


* Jacques Ellul is wrong when he says: “La Bible ne connait pas la notion 
de Droit au sens ou nous l'entendons aujourd'hui.” Cf. Le Fondement thS- 
ologiqpc du Droit , Paris, 1946, p. 26. 

36 Deut. 6.1 and 6.20. For the latter verse, cf. the excellent observations 
of Abravanel in his Zebab Pesafr, ed. Eisenstein, pp. 80-81. 

37 Cf. Seder Yisrael , i. e., Jewish law in Responsa of Elijah ibn Hayyim, 11.53. 
In Isa. 54.14, “in righteousness thou shalt be established,” means you shall 
have order based on justice. In the Greek view, order is the essence of vbytos, 
cf. Thonissen, Le Droit Penal de la Republique Athenienne, Paris, 1875, pp. 12- 
13, 16-17 and Forbes, Juridical Review , 64 (1952), p. 218. In Arabic, Nizam 
means not only order but also law and custom. 

J* Cf. Pound, An Introduction to the Philosophy of Law , New Haven, 1922, 
p. 35. Law is a form of order and good law must necessarily mean good order, 
cf. Aristotle, Politics , VII.4.5 (1326a, 30-31). For vbfuov Kal xepas Ixovra, 
cf. Plato, Philebus , 26b and Grenet, VAnalogic Philosophique dans Platon , 
Paris, 1948, p. 139, note 493. 

Jf Deut. 7.7. 

40 Cf. Seneca, Moral Epistles , 93.11. 

41 Deut. 4.6, 8. “For I suppose that no man living will attribute the prosper¬ 
ity of Athens, her liberty, her popular government, to anything rather than 
to the Laws,” cf. Demosthenes, Against Timocrates , 5. Cf. also Hirzel, Themis , 
p. 292, note 3. 



190 


LAW AND TRADITION IN JUDAISM 


understanding people. What great nation is there that has 
statutes and ordinances so righteous as all this law (Torah) which 
I set before you this day.” Mark well, that not only the juris¬ 
prudence ( Mishpatim) but also the ceremonials ( IJukkim ) are 
described as righteous 4 * that is to say, even the ritual rules must 
be subject to the moral law . 41 For the ceremonials express 
symbolically in a visible manner man’s relation to the Invisible, 
and although the forms of ritual do not effect the essence of 
morals, yet the performance of a religious rite may not entail 
an infraction of what is right . 44 

However, just laws in themselves do not insure a just society. 
For human beings are frequently all too human, brutish 45 and 
ruled by animal spirits . 44 As it is normal for wolves to kill 
goats , 47 so it is natural for the strong to trample upon the weak 
and to deprive their fellow men of life, liberty, and property 
without due process of law, if they can do so with impunity or 
with the connivance of the powers that be. The prophets ful¬ 
minated against the people who abused the law and good morals 
by the miscarriage of justice, and found no inconsistency in 
flouting the moral law and making peace with the Deity 4 * by 
visiting His temple, offering sacrifices to Him, and observing the 

** For an attempt to explain the ritual laws ( Ifukkim Tsaddikim) as just, 
cf. Sifra, ed. Weiss, f. 86a, Leviticus Rabbah 22.7 and Maimonides, Guide des 
Agar is, 11.40. 

« Hence a priest who committed homicide may not recite the priestly 
benediction, Berakot 32b, but cf. Y. Gittin V.9. Cf. also Tosafot Yebamot 7b, 
s. v. now v. 

w Thus one may not perform the religious ceremony with a stolen Lulab, 
this is termed a sinful religious act, cf. Sukkah 30a, and Y. Hallah I, end. 

45 Ps. 92.7. 4« Eccl. 3.20. 

4 r Baba Batra 16b. This is regarded by the rabbis as part of natural law, 
Minhago shel Olam, for the latter, cf. also Maimonides, Yesode ha-Torah X.l, 
and Rashi to Baba Batra 78b s. v. Mili, who uses the phrase in the sense of 
custom or habit, cf. also Strauss, Natural Right and History, Chicago, 1953, 
p. 83. To fishes and beasts and winged birds Zeus gave this law, that they 
should devour one another, since there is no justice in them but to man he 
gave justice which is far the best. Cf. Hesiod, Works and Days, V.276-278, 
and Xenophon, Memorabilia, 11.9.2. 

4* No one can be termed truly pious ( Tsaddik Tov) who is not good towards 
his fellow men, Kiddushin 40a. 
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ceremonials with precision and punctillio. Jeremiah poured out 
phials of acid upon those who broke the moral principles of the 
Decalogue and fled to the Temple for refuge . 49 

While the Greek philosophers were probing into the nature of 
virtue, the Hebrew prophets were decrying the vice of moral evil 
precipitated by the natural inequality of man caused by his 
differences in intellectual, physical, and material endowment, 
which became the source of unruly power . 50 They were infuriated 
by the greed and the selfishness of the wise, the mighty and the 
rich who took advantage of the simple, the frail, and the pauper. 
“Let not the wise man glory in his wisdom, neither let the mighty 
man glory in his might, let not the rich man glory in his riches; 
but let him that glorieth glory in this, that he understandeth and 
knoweth Me, that I am the Lord who exercise mercy, justice and 
righteousness, in the earth; for in these things I delight, saith the 
Lord.” 5 * 

A Babylonian scholar asserted his belief that man’s attributes 
and acquisitions are to some extent predetermined, but not his 
moral purpose, or as he put it, mem is predestined to be healthy 
or feeble, wise or foolish, wealthy or poor, but he is free to be 
moral or wicked. 5 * 

A great French critic who penetrated deeply into the mind of 
the Hebrew prophets summed up their attitude in these scintil¬ 
lating words . 53 “Greece had only one thing lacking in the circle 
of her moral and intellectual activity, but this was an important 
void .... Her philosophers, while dreaming of the immortality 


4 * Jer. 7.9-10. 

s» Cf. B. Russell, Power, A New Social Analysis, New York, 1938. 
s* Jer. 9.22-23. 

s j Niddah 16b, but cf. Baba Batra 16a. For strength, wisdom and health 
as sources of power, cf. also Mekilta, ed. Horowitz, p. 226 and Nedarim 38a, 
for the morality of wealth, cf. A. Rondelet, La Morale de la Richesse, Paris, 
1864, and Max Weber, The Protestant Ethic and the Spirit of Capitalism, New 
York, 1930. For the Hebrew term for “calling” Melakah, see Weber, loc. cit., 
p. 204. Cf. also Ringgren, Studies in Arabian Fatalism, Uppsala, 1955, p. 119. 

sj Renan, History of the People of Israel, Boston, I (1894), pp. VII-VIII. Cf. 
A. Moret, L’lmmortaUU de I’dme et la Sanction morale dans VEgypte Ancienne, 
in Mus^e Guimet, Annales: Biblioth£que de Vulgarisation, Tome XXIX, 
Paris, 1908, pp. 49-88. 
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of the soul , 54 were tolerant towards the iniquities of this world . .. 
Israel never stood quietly by to see the world so badly governed 
under the authority of a God reputed to be just. Her sages 
burnt with anger over the abuses of the world. A bad man dying 
old , 55 rich and at ease, kindled their fury, and the prophets of 
the ninth century B. C. elevated this idea to the height of a 
dogma. The Israelitish prophets were impetuous writers such as 
we of the present day should denounce as socialists and anarch¬ 
ists. They were fanatics in the cause of social justice and loudly 
proclaimed that if the world were not just, or capable of becoming 
so, it had better be destroyed, a view which, if utterly wrong, 
was very fertile in results, for, like all the doctrines of despair, 
it led to deeds of heroism and brought about a grand awakening 
of the forces of humanity.” 

The prophets looked upon law, in the larger sense, as ethical 
jurisprudence. In its narrower sense it was a part of the larger 
field of morals . 56 In any event, they repudiated any antinomy 
between law and ethics , 57 since they regarded the end of law as 
a realization of moral goals such as righteousness, lovingkindness 
and truth. The law, they held, could not long retain its dignity 
and usefulness if it runs contrary to justice. 5 * Ethics is the spirit 

*4 The poet Ennius wrote as an inscription for his bust the following: 

Pay me no tears, nor for my passing, grieve, 

I linger on the lips of men and live, 

In the original it reads as follows: 

Nemo me lacrumis decoret, nec funera fletu, 

Faxit. Curl Volilo vivus per ora virum. 

Quoted by Cicero, Tusculan Disputations, 1.15.34. This same thought is 
conveyed metaphorically by R. Simon ben Yobai, who said: "The lips of a 
scholar do move in the grave, when his teachings are recited in this world," 
Yebamot 97a. 

55 The natural death of the wicked is no atonement for their sins, cf. 
Sanhedrin 47a. 

s< Jellinek, Die sozialethische Bedeutung von Recht, Unrecht und Strafe, 
2 nd ed., 1908, chs. 1-2; Courcelle-Seneuil, Preparation d Vitude du droit, 
1887, Book 3, p. 203, adopts Jellinek’s theory of law as a minimum of ethics, 
cf. also Demogue, Les notions fondamentales de droit privi, 1911, pp. 13 ff. 

57 Del Vecchio, The Formal Bases of Law, 1914, 108, cf. also Pollock, Oxford 
Lectures, 1890, pp. 13-17. 

s* Djuvara, Le fondement du phSnomine juridique, 1913, p. 194. 
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which informs the letter of the law. This view later became the 
philosophy of the Stoics, who declared that law should accord 
with morals. It received its legal expression in the Digest in 
Ulpian’s formulation : 59 "The precepts of the law are the follow¬ 
ing: to live honorably, to injure no one and to give everyone his 
due.” Yet a study of the social and political history of society 
reveals a constant conflict between law and morals. Let us see 
how it arises and why it persists. 

Human activity consists of thoughts , 60 words 61 and deeds. 6 * 
Law and morals both impinge upon human activity with different 
force and range. But law is set off from ethics in objective and 
scope. The objective of law as we have noted before, is the 
preservation of order in society, which it accomplishes by 
regulating the actions of man, by imposing definite punishment 
for the infringement of its rules. Since the law operates with 
sanctions, it necessarily deals only with overt acts . 65 The rabbis 
laid down the general rule that violations which do not involve 
any overt act, are not liable to flagellation . 64 

Ethics on the other hand, developed into a concern for the 
perfection of human character . 65 Hence men’s feelings , 66 

59 Digest , 1.1.10.7, cf. Cujas, Opera Omnia , Venice, III (1758), 707C, Cairns, 
Legal Philosophy from Plato to Hegel , p. 97, note 46. Von Lubtow, “De 
justitia et iure” in Zeitschrift der Savigny-Stiftung fur Rechtsgeschichte , Roma- 
nistische Abteilung, 66 (1948), 458-565, and J. L6wy, Bikoret ha-Talmud, 
Vienna, I (1863), 98. 

60 Philo, Vita Mosis 11.212, Man is not ordinarily punished for his thoughts, 
cf. Kiddushin 39b. 

61 When thoughts are expressed in words they may induce an obligation 
and penalty, cf. Tosafot, Baba Metsia 43b s. v. ha-Hoshev and the gloss of 
Strashun, ad loc. 

69 Cf. Tosafot, £Iullin 12b, s, v. We-tebai 

63 The German Pandektists of the nineteenth century analyzed some fifteen 
elements that may enter into a juridical act, cf. Czyhlarz, Institutionen des 
romischen Rechts, 1924, pp. 40-59. 

6 « Shebuot 4a. 

65 This is implied in the reduction of the rules of the Torah to eleven moral 
principles presupposed in Psalm 15, cf. Makkot 24a. Cf. also Guttmann, 11 Die 
ethische Schrift Sefer hajaschar und ihre philosophischen Anschauungen,” 
in M . G. W. J. 63 (1919), 291-314. 

u The rabbis made incursions into the realm of man’s deepest feelings. 
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thoughts , 67 and motivations 61 are subject to its scrutiny. While 
morals are internal, law is external. Thus, one who steals because 
of hunger is treated with pity rather than with contempt, but 
he is punished for the protection of society. 4 ‘Men do not despise 
a thief, if he steals to satisfy his soul when he is hungry. But 
if he be found, he shall restore sevenfold. He shall give all his 
substance of his house .” 69 The punishment of what is morally 
reprehensible, is left to remorse, to conscience or to the social 
disapproval of society. Persons with a flexible conscience, who 
think whatever they do is right, vainly believe that they can 
escape even these sanctions. “All the ways of man are clean in 
his own eyes, but the Lord weigheth the heart,” says the author 
of Proverbs 70 in his rejection of ethical relativity . 71 


Thus they prescribed that one should not weep more than three days over the 
loss of a near relative, cf. Moed Katan 27b. Similarly we read in Seneca: 
“Do you think that the law which I laid down for you is harsh, when the 
greatest of Greek poets has extended the privilege of weeping to one day,” 
Moral Epistles , 63.2, cf. also Loeb Classics ed., p. 430, note a, and Ben Sira, 
38.17. 

67 Sinful thoughts are unethical (Berakot 12b and Niddah 13b) and are 
sometimes physically harmful (Yoma 29a). They are atoned for by a burnt 
offering, cf. Y. Shebuot 1.9 (33b) and parallels noted by Margulies in his 
edition of Leviticus Rabbah, p. 153. 

68 One who intended to eat swine, and ate lamb, requires pardon, Sifre 
Num. 153, ed. Horowitz, p. 202. Similarly, there is the notion, that a sin 
committed from good motives is more meritorious than a legal act performed 
with indifferent motivation; cf. Horayot 10b; for Job’s act of charity cf. 
Baba Batra 16a. The question was raised in the Palestinian Talmud whether 
a court of law may use strategy to force a levir to act equitably towards his 
sister-in-law, cf. Y. Yebamot IV. 12 (6b) and Babli Yebamot 106a. According 
to the sages one who commits unintentional blasphemy is exempt from bring¬ 
ing a sacrifice, since he committed no act (M. Keritot 1.2). Raba explained 
that even according to R. Jobanan who held that talking is considered an act 
since it involves the movement of the lips (rwyn 'in rnB» no*py) still with regard 
to blasphemy, inasmuch as the real sin consists in the evil intent to blaspheme 
(aba Uff'i b'Nin), the unintended utterance is no act requiring atonement 
(Keritot 3b-4a). 

69 Prov. 6.30, Rashi ad loc . and Tosefta Baba Kamma VII.13. 

70 Prov. 21.2, cf. also 16.2. Cf. also Tosefta Yebamot 1.11, and David Pardo, 
ad loc . 

71 Cf. Westermarck, Ethical Relativity , New York, 1932, and E. Kahler, 



LAW AND ETHICS IN LIGHT OF JEWISH TRADITION 195 


Nevertheless, the law takes into consideration the thoughts 
and intentions insofar as they determine the nature of the act. 
A distinction is drawn between accident and design in homicide , 71 
and on the other hand, while acts with malice are morally more 
reprehensible than those caused by stupidity, yet negligence is 
as punishable as wilful damage. Hence the Mishnaic ruling, a 
man is always considered as forewarned and is responsible for the 
damages he caused. 7 * 

The domain of law and morals is neither identical nor wholly 
distinct. They overlap, and form a concentric circle. For there 
is a realm of law that is neutral or morally indifferent, as 
Aristotle has already noticed. “A rule is conventional that in 
the first instance may be settled in one way or the other indif¬ 
ferently, though having once been settled it is not indifferent: 
for example, that the ransom for a prisoner shall be a mina, that 
a sacrifice shall consist of a goat and not of two sheep; and any 
regulations enacted for particular cases, for instance the sacrifice 
in honour of Brasidas .” 74 

For example in Jewish law while the particular formalities in 
a contract of sale and purchase involved no ethical considerations, 
yet the failure to keep one’s word in an oral contract, is morally 
condemned . 75 In harmony with the rabbis, is Ulpian’s statement: 

Man the Measure, New York, 1943. Cf. also Schmidt's remarks: From an 
ethical standpoint Ibn Gabirol insisting upon the autonomy of morality, is 
not less important than Ibn Ezra and Maimonides, cf. Aspects of Ethical 
Religion, ed. Bridges, New York, 1926, p. 246. 

i* Ex. 21.12-14, cf. also Demosthenes, De Corona, 274. L. Gernet, La 
Pensie Juridiqve et Morale en Grice, Paris, 1917, pp. 350-384, and Hegel, 
Philosophy of History, New York, 1900, p. 129. 

n M. Baba Kamma II.6. 

74 N. E., V.7.1, (1134b, 20-34). Incidentally, it may be noted that Joseph 
ben Shemtob (Spanish scholar, d. 1480) was one of the first scholars to institute 
a comparison in a serious manner between the ethics of Judaism and those of 
Aristotle. To illustrate his points, he translated extracts from the Latin 
version of Aristotle’s ethics, cf. his Kebod Elohim, Ferrara, 1556. Other 
extracts from Aristotle’s ethics may be found in his homiletical work entitled 
En ha-Kore, which is extant only in manuscript. For Hebrew versions of 
Aristotle’s Ethics, cf. Steinschneider, Hebrdische Cbersetzungen, Berlin, 1893, 
pp. 209-215. 

m Baba Metsia IV.2, and Boaz Cohen, “Traditio Clavium in Jewish and 
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“What is so suitable to the good faith of mankind as to observe 
those things which parties have agreed upon ?” 76 The technical¬ 
ities prescribed for divorce proceedings do not ordinarily involve 
moral principles, yet the legal grounds for divorce are governed 
by ethical presuppositions. A man may donate a Meal-offering 
consisting of no more than sixty tenths of an Ephah, if it is 
offered in a single vessel. It is so in all measures prescribed by the 
sages. A man may immerse himself in forty Seahs of water, 
but not in forty Seahs minus one Kortob . 77 In any event, there 
is a moral obligation 7 * attached to the obedience of every law and 
ritual practice as such, in so far as it involves the fulfillment of a 
divine command, or contributes to the welfare of society (Tikkun 
ha-Olam). 

Since law must deal with actions, the tenth commandment, 
thou shalt not covet thy neighbor’s possession, is relegated to 
the realm of pure morals , 79 unless it takes on the concrete form 
of larceny. One is reminded of a school teacher who said: "Boys, 
be pure in heart, or I’ll flog you .”* 0 

Similarly, the law does not punish wilful and morally inexcus¬ 
able inactions, as when a person fails to save his fellow from 
drowning. To be sure he has violated the moral injunction 
“Thou shalt not stand idly by the blood of thy neighbor .”* 1 
Neither is it feasible to convert the moral duty of gratitude into 

Roman Law,” in Studi in memoria di Paolo Koschaker, vol. II, Milan, 1954, 
p. 592, note 4. 

i* Digest, II.14.1, pr. 

77 M. Menabot XII.4. A Kortob is a tiny liquid measure equal to one 
sixty-fourth of a Log, cf. Tosefta, Baba Batra, V.10, and Tosafot Yom Tob, 
to Mikwaot III.l. 

7 * Moral obligation is sometimes designated in Hebrew by the term Mitsvah, 
cf. Ketubot 49a. 

79 The breaking of the tenth commandment leads to the trespassing of all 
the commandments, cf. Pesikta Rabbati 16, f. 107a-b, Ginzberg, Legends , 
VI, 43, note 235, Philo, De Decalogo, 28.142-153, Seneca, Moral Epistles 8.9. 
Cf. also Baba Metsia 5b, Maimonides, Gezelah 1.9-12, Hoshen Mishpat 
359.10-11, Seemann, Minifat Solet, I, New York, 1950, pp. 300-306. 

,0 Amos, Science of Law, pp. 33-34. 

11 Cf. Lev. 19.16, and Sifra, ad loc., ed. Weiss, f. 89a, and Boaz Cohen, 
“The Principle of Causation in the Jewish and the Roman Law of Damages,” 
in Studi in Onore di Pietro de Francisci, vol. I, Milan, 1954, p. 331, n. 2. 
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a legal obligation. The rabbis make it plain 82 that a man ought 
to show gratitude to the locality in which he has enjoyed some 
benefit. But such a rule, generally speaking, can not be imple¬ 
mented into a law , 83 as was noticed by Aristotle, who wrote: 
“This is why we set up a shrine of the graces in a public place to 
remind men to return kindness .” 84 However, moral principles 
in course of time are often translated into rules of equity, which 
in turn are converted into legal obligations . 85 

It is a fact that law usually lingers behind ethics in most societies 
no matter how advanced they are. The situation becomes serious 
when the discrepancy between law and morals is acute, for law 
is not self-enforcing, and consequently disregard of the law 
becomes much in evidence. Neither can law afford the luxury 
of logic at the expense of human living which is not explainable 
solely in terms of logic. 8sa When legal wits and bigwigs set store 

82 Genesis Rabbah 79.6. Ingratitude can only be morally condemned. It is 
a failing of man beginning with Adam, (cf. Aggadat Bereshit, ed. Buber, 
p. 125, and Leviticus Rabbah IV.2) and extends even to nations, cf. Abodah 
Zarah 5a. 

83 For the punishment of ingratitude, cf. Seneca, Moral Essays , On Benefits , 
111.6.2, who writes: “With the exception of the people of Macedonia in no 
state has the ungrateful man become liable to prosecution” however, according 
to Valerius Maximus 11.6.6 ingratitude had its penalty at Athens also. For 
ingratitude in Greek law, cf. also Gide, s. v. Acharistias DikS and Glotz, s. v. 
Kakoseos graphs in Dictionnaire des antiquites grecques et romaines , I, 25, and 
III, 792-797. For the gratitude of animals, cf. Philo, De Decalogo t 23.113-117. 
For the punishment of ingratitude of a freed slave in Roman Law, cf. Digest 
4.2.21 pr. For ingratitude as a legal ground for disinheritance, cf. Novels of 
Justinian , 115.3. 

£., V.5.7 (1133a 7). 

85 The rabbis converted the moral principle of giving charity into a legal 
obligation, cf. Baba Batra 8b. According to an older tradition, the father 
during his lifetime had no legal obligation (ffobah) to maintain his daughter, 
but he was under a moral obligation ( Mitsvah) to do so, Ketubot 49a. Another 
instance is the rule that the host may be coerced to escort his guest on parting 
(Sotah 46b, Maimonides, Hilkot Ebel 14.3), cf. also Eben ha-Ezer, 79.3. 

8sm Note John Morley’s interesting observation: “We may apply to human¬ 
ity the idea which, as Hebrew students tell us, is imputed in the Talmud 
to the Supreme Being. God prays, the Talmud says; and his prayer is this, — 
‘Be it my will that my mercy overpower my justice.’ And so with men, with 
or without their will, their mercifulness overpowers their logic. And not their 
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by matters of syllogisms and make presumptions that have little 
basis in the realities of human thinking and behavior, then legal 
pedantry fathers puerilities that propel smiles from the innocents 
abroad. This point has been well scored by Marlowe in his 
Dr. Faustus. 

Settle my studies, Faustus, and begin 
To sound the depth of that thou wilt profess 
Having commenced, be a divine in show, 

Yet level and at the end of every act, 

And live and die in Aristotle’s works. 

Sweet analytics, ’t is thou hast ravished me. 

Bene disserere est finis logices .* 6 

Is to dispute well logic’s chief est end? 

Affords this art no greater miracle? 


Where is Justinian? 

Si una eademque res legatur duobus alter rent, 
alter valorem rei * 7 
A petty case of paltry legacies. 

Exhaereditare filium non potest pater nisi. M 
Such is the subject of the Institute 
And universal Body of the Law 
His study fits a mercenary drudge, 

Who aims at nothing but external trash; 

Too servile and illiberal for me 
When all is done, divinity is best; 

Jerome’s Bible , 89 Faustus view it well. 

mercifulness only, but all their good impulses overpower their logic.” On 
Compromise, London, 1898, p. 72. 

84 “To argue well is the end of logic.” Cf. Cicero, De Oratore, 11.38.157. 
As Seneca observed: For over-analysis is faulty in precisely the way as no 
analysis at all, whatever you cut so fine that it becomes dust is as good as 
blended into a mass again, Moral Epistles, 89.3. 

87 If one and the same thing is bequeathed to two persons, one gets the 
thing, and the other the value of the thing, cf. Institutes, II.20.8. Cf. Y. 
Makkot, 1.7. 

,s A father cannot disinherit his son except, cf. Institutes, II.13.1. 

*» As early as the time of Jerome the Jews read and criticized his translation, 
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However a certain lag is inevitable in the nature of things. 
Since law must, first of all, insist upon an orderly and just 
procedure, it is uniform, regular and predictable, whereas human 
beings vary in nature, temperament and circumstances . 90 Legal 

cf. Blondheim, Les Parlers Judeo-Romans et la Vetus Latina , Paris, 1925, 
p. XXXV. In 1529 we find Steuchus Eugubinus complaining that the Jews 
looked down upon the Vulgate as a corrupt translation, cf. Urtext and Uber- 
setzungen der Bibel , Leipzig, 1897, p. 110. Jerome was frequently cited by 
medieval Jewish scholars such as David Kimbi, Abu al-Walid, Abraham ibn 
Ezra, Samuel ben Meir, Nabmanides, Joseph Albo, and the Karaite Isaac 
Troki, cf. /. E. VII.116. R. Jerobam ben Meshullam (a fourteenth century 
Provencal scholar) cited the view on the authority of the Tosafot that it is 
prohibited to sell to gentiles ‘‘books unfit to read” (Sefarim Pesulim) as it 
would be putting a stumbling block before the blind (cf. Urbach, Ba‘ale 
ha-Tosafot , Jerusalem, 1955, pp. 291, 392), After some hesitation, R. Jerobam 
concluded that this includes not only copies of the New Testament, which 
contains erroneous doctrines but also copies of the Hebrew Scriptures trans¬ 
lated into the Roman that is the Latin language. For the translator deliber¬ 
ately departed from the literal text in order to read Christian doctrines into it, 
as they did, when they rendered the verse in Ps. 22.17 as if it were written 
“Karu yaday we-Raglai” i. e., they dug my hands and my feet, (cf. the 
Vulgate, Foderunt manus meas et pedes meos). In the phrase, and lo, three 
men (Gen. 18.2) the translator rendered the Hebrew Anashim , i. e. men, as if 
the text read ‘‘Ishim” in order to read the doctrine of the Trinity into it. He 
reasoned, that since Ish may denote any existing thing, even an incorporeal 
being, then this verse would accordingly contain an allusion to the Holy 
Ghost, which would not be so, if the text read Anashim . For Enosh in Hebrew 
refers only to corporeal beings, but a literal rendering of Anashim would be 
inconsistent with the Christian doctrine of the Trinity, which is composed of 
incorporeal persons, cf. Toledot Adam we-Havah t 17.5, ed. Venice, 1553, 
f. 158 c-d. The Christian reference to the Trinity in Gen. 18.2 (cf. Williams, 
Adversus Judaeos , p. 179) was combatted by Saadia, (Emunot we-Deot 11. 6 , 
Arabic text ed. Landauer, p. 90, cf. also Loeb, R. E. /., 18 (1889), 48-49), 
Joseph Kimbi ( Milhemet Hobah , Constantinople, 1710, pp. 31a-32a) and 
Abraham Ibn Ezra to Gen. 18.2. The term Ishim which occurs thrice in the 
Bible, Isa. 53.3, Ps. 141.4 and Prov. 8.4 is translated by vir or homo. While 
in the Vulgate it is the Hebrew Panim which is usually translated as Persona , 
it seems that in the text of the Vulgate which R. Jerobam had seen, the 
phrase Sheloshah Anashim was translated as tres personae , just as the Hebrew 
phrase Ruah Apenu Meshiah Adonai was translated by Tertullian as Spiritus 
Personae eius Christus dominus ( Adv . Praxean t c. 14), cf. Schlossman, Persona 
und TrpSaojTOV im Recht und im Christlichen Dogma , Kiel, 1906, p. 102, n. 1. 

*° Cf. Guide des J&gares , 11.40, Hilkot Deot 1.1. Pico di Mirandola writes: 
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principles are precise, and nothing is left to doubt with respect 
to the legality of a particular form of conduct . 91 If legal doubts 
exist at the time of action, it is evidence of the imperfection of 
the rule. 

Moral rules are relative to the situation, and every man in a 
crisis of action must determine his conduct, guided by conscience, 
a sense of justice, experience, and wisdom. The rabbis say: “Why 
does Scripture juxtapose moral conduct and wisdom ? 92 To teach 
us that if a man is possessed of wisdom (lfokmah) he can better 
practice moral conduct ( Musar ).” 93 Not every moral judgment 
can claim subjective certainty or objective validity. Hence the 
Talmud presents a difference of opinion with respect to the case 
of two wayfarers in a desert, only one of whom had enough water 
for himself. If he should share it with his comrade, both of them 
would perish. If he drank it himself he alone would be saved . 94 
One is reminded of an analogous problem in Hecaton’s Moral 

“For this reason the Persian Euanthes, in describing the Chaldaean theology, 
writes that man has no semblance that is inborn ... whence this saying of the 
Chaldaeans: Hanorish tharah sharinas , that is, “Man is a being of varied, 
manifold, and inconstant nature." Oratio De Hominis DignitaU , Lexington, 
1953, p. 6. 

91 Suspension of judgment is a highly refined act. In the Talmud there are 
a number of unresolved questions of law indicated by the term Teku , literally, 
it shall stand (unresolved). Elijah Levita in his Tishbi , Isny, 1580, s. v. Tik , 
derives the word from literally sheath. In a copy of the Isny edition 
belonging to Mr. M. Lutzki there is a manuscript note in a seventeenth century 
hand which explains the meaning as follows: “Perhaps the meaning is to put 
it in the sheath, i. e., to other papers which can not be dealt with, in Latin 
it is denoted by the phrase ad acta." For the method of resolving the Tekus , 
cf. Malachi Cohen, Yad Malachi , Berlin, 1846, ff. 105b-106a, and Abraham 
Angel, Pitube ffotam, Saloniki, 1819. 

92 Prov. 1.2, Prov. 23.24 says that a father may rejoice when his son is 
both righteous and wise. With respect to the verse “he that begetteth a wise 
child shall have joy of him," R. Levi remarks, that Scripture teaches us here 
that a father, who has a son laboring in the Torah, is filled with mercy for 
him, (Genesis Rabbah 63.1, cf. the reading which is given correctly in the 
Yalkut). It seems that R. Levi interpreted the Hebrew Yifmah as if it were 
written Yishmah meaning, to be gentle, as Perles noted with reference to 
Yi$mah in Isa. 9.16, cf. R. E. /., (1897), 63-64. 

« Midrash Prov., ed. Buber, p. 42. 

94 Baba Metsia 62a. 
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Duties. Suppose there were two to be saved from the sinking 
ship — both of them were wise men — and only one small plank, 
should both seize it to save themselves? Or should one give 
place to the other?” A modern writer takes exception to Scrip¬ 
ture because “it does not contain a systematic and comprehensive 
statement of moral principles from which it is possible to deduce 
with clarity and certainty specific answers to specific questions... 
The great multitudes of man everywhere and always have 
demanded detailed codes of conduct... and no religion with a 
mass following is without its manuals of casuistry, its Koran, 
its Talmud, its Calvin’s Institutes .”* 6 

This writer is inconsistent, it seems to me, for he himself cited” 
with approval Aristotle’s view that we shall not find the right 
rule if we look for more clearness than the subject matter 
admits.** Matters concerned with conduct and what is good for 
us have no fixity; the agents themselves must in each case 
consider what is appropriate to the occasion.** In very deed, 
the attempt to turn moral principles into specific directives would 
lead to casuistry, while the endeavor to individualize the appli¬ 
cation of legal rules would actuate arbitrary judicial decisions. 1 ** 
Therefore the rabbis tried to steer clear from the pitfalls of moral 
theology. They were aware, as Alexander Pope put it, that to 
dispute over small points, diminished rather then advanced the 
theory and practice of morals. 

This fate befell Christian ethics when it tried to become too 
specific, as Kirkpatrick wrote: “Christian ethics, like Christian 
theology, fell under the blight of medieval scholasticism... 
Christian morality was elaborated into a legal system more 
cumbrous and wearisome than ever the Mosaic code had been .” 101 

** Cicero, De Off., III.23.90, and E. Cahn, The Moral Decision, Right and 
Wrong in the Light of American Law, Bloomington, 1955, pp. 61 fL Cf. also 
M. Mandelbaum, The Phenomenology of Moral Experience, New York, 1955. 

** Lippmann, Essays on Public Philosophy, Boston, 1955, pp. 147, 149. 

*i Loc. cit., p. 145. 

»» N. E., 1.3, 1, (1094b, 25). 

** N. E., II.2.4. (1104a, 9). 

100 Pound, Law and Morals, p. 70. 

101 Hastings, Dictionary of the Bible, I, 469a. A multitude of laws, says 



202 


LAW AND TRADITION IN JUDAISM 


The rabbis developed an original ethical philosophy of As if 
by which they graded the relative significance of virtue and vice, 
godliness and sin . 102 Thus one who closes his eyes to charity is as 
if he worshipped idols , 103 whereas one who conducted himself 
with humility is considered as if he offered all the sacrifices . 104 

While moral considerations may never be excluded in the 
actual administration of justice, yet they can not be given legal 
efficacy if they will impair the general security by unsettling the 
legal system as a whole. As a fifteenth century lawyer said: 
“Some things are for the law of the land, some things are for 
the chancellor and some things are between a man and his 
confessor. ” I0S Neither can all conflicts that law must decide be 
settled by resorting to moral precepts. If one of the parties 
subsequent to a marriage, develops a chronic disabling illness 
or is deprived of sight or limb, that proves frustrating to nuptial 
felicity, is there an ethical principle which can solve this prob¬ 
lem ? 104 Suppose a person takes marble belonging to another and 
makes a statue out of it. To whom does the statue belong? 
The legal principle involved in this matter was debated by the 
Jewish and Roman jurists of the early centuries of the common 
era and developed into the doctrine known as Shinuy Koneh, 
or Specificatio in their respective systems of jurisprudence . 107 
American Judges were forced to discuss this problem as early as 
1829.1°* Similarly, suppose a person borrowed money and 
changes took place in the monetary system before the debt 

Ihering, results in a minimum of morality, cf. Grist des Romischen Rechts, I, 
4th ed., Leipzig, 1878, p. 70. 

IM Cf. H. Vaihinger, Die Philosophie des Als Ob, Leipzig, 1920. The term 
Ke’ilu is as elastic in meaning in Hebrew as quasi is in Roman Law. For the 
latter, cf. Heumanns Lexikon and Berger, Dictionary of Roman Law, s. v. 
Quasi. In the legal text of the Talmud, the terms Na'aseh ke and Ke'ilu 
often express a legal fiction, cf. for example Baba Metsia 34a and M. Yebamot 
13.3. 

103 Baba Batra 15a. 104 Sotah 5b. 

,os Pound, Law and Morals, p. 64. ,0< Eben ha-Ezer, 154.4. 

107 Tosefta Baba Kamma X.4, p. 366, cf. my “Specificatio in Jewish and 
Roman Law,” in R1DR 1958. 

,0 * Cairns, Legal Philosophy from Plato to Hegel, pp. 91-92 and Pound, 
Justice according to Law, p. 7. 
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became due. How is the payment to be effected? According to 
the current value or the metallic value or the nominal value of 
the money. This was an issue which engaged the serious attention 
of two Babylonian scholars of the third century . 109 The same 
problem also exercised the ingenuity of the philosopher Kant. 
This is what he has to say: “When the currency in which it is 
covenanted that a debt should be paid has become depreciated 
in the interval between the covenant and the payment, the 
creditor may have an equitable claim to be reimbursed; but it is 
impossible that a judge should enforce it, seeing the creditor has 
got that for which he bargained and nothing was said in the 
contract of such a contingency .” 110 

Yet, when all is said and done, moral principles must underlie 
the statutes as far as is humanly possible. The antithesis “it is 
unjust but legal,” or it is only an infraction of ethics, but no 
violation of the law, can be the source of a great impediment to 
good government. In other words, when laws are on the statute 
books which are patently unjust, not only are individuals injured 
but society suffers as well. 

As we have noted, justice is the means by which a sound legal 
order is made to prevail . 111 Now justice is a major word in human 
discourse, and as Homer has said: “Great is the power of words, 
words will make this way and will make that way .” 119 “Behold, 
eloquence is bewitching,” says Judah Ha-Levi . 113 Now the 
equivocal uses of the term justice are so closely connected that 
the equivocation is not easily detected . 114 Some maintain that 

109 Baba Kamma 97a-b. 

110 Quoted by Pound, Law and Morals, p. 98. 

1.1 With respect to Public ethics, the rabbis expected officers of the com¬ 
munity to be above suspicion (Shekalim III.2). One is reminded of the 
remark of Caesar: “Because I maintain that the members of my family 
should be free from suspicion as well as from guilt” (Suetonius, Caesar). 

1.2 Quoted by Santayana, Dominations and Powers, New York 1953, p. 140. 

111 Cf. Cuzari, 11.55, which was mistranslated by Hirschfeld, pp. 116-117, 
as was noted by Goldziher, Z. D. M. G., 41.693. 

1,4 N. E., V.l.6-7 (1129a 27). Cf. Stanford, Ambiguity in Greek Literature, 
1939. Ambiguity arises out of many causes, but chiefly from the fact that 
one word often signifies different ideas, and that the same idea may be ex¬ 
pressed by different words, cf. also Empson, Seven Types of Ambiguity, New 
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while the laws of nature are immutable, as fire burns both here 
and in Persia, the rules of justice are seen to vary . 115 

With respect to law, one may distinguish different kinds of 
justice, distributive and corrective justice . 116 By distributive 
justice is meant that every man receive what is due to him 
before an impartial tribunal . 117 The frequent designation in 
Scripture of God who is the impersonation of justice 118 as reward¬ 
ing or punishing man according to his due, shows clearly that 
justice was conceived as giving every man his desert. “I shall 
recompense them according to their deeds, and according to the 
works of their hands ” 119 

York, 1955. As an example of ambiguity we may cite the statement of the 
Athenian that all things which belong to justice are beautiful, “Concerning 
justice in general, and men , things or actions that are just, we all agree that 
these are all beautiful, so that no one would be regarded as saying what was 
wrong even if he should maintain that just men, however ugly in body, are 
quite beautiful in respect of their very just character.** (Plato, Laws , IX.859D). 
Incidentally, Plato anticipates Gaius, who classifies all law into persons, things, 
and actions, cf. Buckland, A Text-Book of Roman Law , 1932, p. 57, note 1. 
In Hebrew, Yafeh meaning beautiful, is used quite often in the same meanings 
that the Greek Ka\bs possesses. Thus David asks his teacher “Have I 
argued the law beautifully?** ( Yafeh Danti) i. e., justly, cf. Berakot 4a. Again 
with respect to the man who forbade his wife under vow to enjoy any benefit 
from him until she shows some “Beautiful blemish** to R. Ishmael ben R. Jose. 
After the Rabbi learned that the woman was physically ugly in every respect, 
he inquired about her name and he was told, that it was Laklokit, which 
means Tarnish. Whereupon the Rabbi declared, he has seen the “beautiful 
blemish** in her, because she is beautifully, i. e., justly, called Laklokit , cf. 
Nedarim 66b. 

115 N. £., V.7.3 (1134b, 25-26), cf. also Pound, Law and Morals , p. 4, note 8. 

1x6 Cf. Hamburger, Morals and Law , pp. 44 ff., and Juridical Review , vol. 64, 

p. 186. 

1X7 Dalman, Die Richterliche Gerechtigkeit im alten Testament , Berlin, 1897. 

1x8 God is termed the Tsadiko shel Olam , the righteous one of the world, 
Genesis Rabbah 49.9 (p. 510) or Tsadik Olamim , i. e. the righteous ruler of the 
worlds (Yoma 37a and gloss of Chajes ad loc.). “And let us all pay heed to the 
law of God most high, who is the most just of all on earth, cf. Sibylline Oracles , 
3.719. God, unlike earthly rulers, is the first to obey his own laws, Y. Rosh 
ha-Shanah 1.3 (57a), cf. A. Briill, Fremdsprachliche Redensarten , Leipzig, 
1869, p. 18, Krauss, Griechen und Romer , Vienna, 1914, p. 60, and Lieberman, 
Greek in Jewish Palestine , New York, 1942, pp. 37-38. 

119 Jer. 25.14 and I Sam. 24.18. 
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Similarly, the poet Simonides says that justice is rendering 
to each his due . 120 Owing to the rarity of banks in antiquity, 
returning a deposit, was considered a typical instance of just 
behavior . 121 This notion underlies a story in the Palestinian 
Talmud 122 concerning a person who deposited an object with an 
acquaintance of his. When the owner requested the return of the 
deposit, the friend denied the transaction. Whereupon the 
owner exclaimed: 4 ‘Never did I trust you, it was the phylacteries 
I saw you were wearing on your head that I trusted.” 

The view of Simonides is clearly reflected in the famous 
definition of justice formulated by Ulpian : 123 “Justice is the 
constant and perpetual desire to give to everyone that which he 
is entitled to.” (Justitia est constans et perpetua voluntas ius suum 
cuique tribuendi.) The principle of giving every man his due does 
run up against difficulties in a complex industrial society such 
as ours where power and authority cannot be separated. As 
Niebuhr neatly put it : 124 “If superior abilities and services to 
society deserve special rewards it may be regarded as axiomatic 


1,0 Plato, Republic , I.331e, cf. also Philo, Spec . Leg . IV.57, and Hirzel, 
Themis , p. 186, note 1. Shorey points out that “the Platonic Socrates ironically 
treats the poets as inspired but not wise because they cannot explain their fine 
sayings (cf. Boaz Cohen, “Letter and Spirit in Jewish and Roman Law,” 
in the Mordecai M, Kaplan Jubilee Volume, p. 117, note 48). He always 
assumes that the utterances of “wise” men must be true. But they are often 
obscure, and he reserves for himself the right of interpretation. Since the poets 
contradict one another, and cannot be cross-examined, they are not to be 
taken seriously by the authorities.” (Plato, Republic , vol. I, p. 21, note d). 
Mr. Justice Wilson remarked that God “is under the glorious necessity of not 
contradicting himself” (Pound, Law and Morals , p. 9, note 22) a view which 
is not accepted by Kierkegaard in his Fear and Trembling, New York, 1954, 
p. 46. Cf. also the contradiction about seeing God, cf. Guide des Pgaris, 
11.39, Arabic text, f. 84b, French tr., p. 303. 

Iai Philo, Spec . Leg., IV.67 and Isocrates, Panegyricus, 188. 

IM Y. Berakot, 11.4, Ratner, pp. 42-43, and Semag, Positive Precepts 3, 
ed. Kopys, f. lc. 

Digest 1.1.1.10 pr., cf. Z. S. S. 49.575. The modern idea of justice is 
derived from duccuoabvTj by way of Greek philosophy and Roman law, cf. 
Dodd, The Bible and the Greeks, p. 42. 

124 Moral Man and Immoral Society , 1932, p. 8. That a philosopher should 
converse especially with men in power, cf. Plutarch, Moralia, 776 B. 
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that the rewards are always higher than the services warrant. 
No impartial society determines the rewards. The men of power 
who control society grant these perquisites to themselves. When¬ 
ever special ability is not associated with power, as in the case 
of the modern professional man, his excess of income over the 
average is ridiculously low in comparison with that of the 
economic overlords, who are the real centres of power in an 
industrial society.” 

Justice Holmes who was possessed of a keen sense of justice, 
and had a profound comprehension of the contemporary social 
order, recognized incisively that “One of the eternal conflicts 
out of which life is made up, is that between the effort of every 
man to get the most he can for his services, and that of society 
disguised under the name of capital, to get his services for the 
least possible return .” 1 * 5 

Injustice 1 * 6 was regarded by the ancient Hebrews as a dis¬ 
turbance of the equilibrium in human relations, which could only 
be restored by the dispensing of justice. Like the ancient 
Egyptians , 1 * 7 who employed the term scales and balance as a 
metaphor for divine justice, meting out impartial decisions, the 
author of Proverbs, too, speaks of the scale and balance as 
emblems of God’s justice . 1 * 8 Anaximander had the conception 

125 Cf. M. Lemer, The Mind and Faith of Justice Holmes, Boston, 1943. 

126 E. Cahn, A Sense of Injustice, New York, 1949. 

127 Cf. P. Montet, La vie quotidienne en Egypte au temps des Rames, Paris, 
1947, pp. 148-149. A reflection of this concept may be detected in a medieval 
Jewish legend according to which Pharaoh dreamed of an old man with a 
balance in his hand containing all the great men of Egypt in one scale and a 
kid in the other, cf. Sefer ha-Yashar, Venice, 1624, pp. 128a-b, cf. also Abot 
II.8. 

128 Prov. 16.11. The import of this verse is best conveyed by the rendering 
of the Vulgate: Pondus et statera judicia Domini sunt, which presupposes in 
the Hebrew text Peles u-Moznaim. Rashi comments as follows: “God recom¬ 
penses a man according to his deed, Mishpat is equivalent to justice in French. 
Man is punished for his sins with scale and balance.” This explanation is 
partly reminiscent of the Syriac: be-Mathkala de Masatha Dinah de-Marya, 
which presumes the reading in the Hebrew, be-Peles Moznaim. The Septua- 
gint’s rendering ‘Poiri) firyoD biKawovvi) xapA Kvpicc, “The equilibrium of the 
balance is righteousness with God,” presupposes the reading Peles Moznaim, 
but nonetheless does not change the sense of the Masoretic text, which is 
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of a balance of forces in nature which he expressed through the 
term Dikt, which in a different context means justice. 129 Justitia 
is represented by the Romans as a goddess holding a balance and 
scales. 130 Note also the view of Aristotle, who observed that a 
just man is one who is law abiding and one who is fair, 131 6 rd 
vb pifJLOS Kal 6 Igos. The unjust man takes more than his due 
and is unfair, 132 6 irXwv&KTris Kal Hviaos. 

Secondly, there is corrective justice. With regard to the 
redress of wrongs committed by man against his fellow, the 
principle of retaliation formulated in Lev. 24.19 “As he did, so 
shall it be done to him” was accepted in principle as a general 
rule in antiquity. Thus, too, the Pythagoreans deemed justice 
to be simple reciprocity 133 which Aristotle noted, was in many 
instances at variance with justice. 134 The rabbis interpreted this 
principle as compensation because a consistently strict applica¬ 
tion of the rule would lead to the violation of the intent and 
purpose of the law. 135 The Hebrew term for reciprocity is Gernul , 


only followed in the Aramaic version. For the balance of justice /&07n) dlicqs, 
cf. Aeschylus, Choephori , 61, cf. also Rashi to Rosh ha-Shanah, 17a, s. v. 
Kobesh and s. v. Noseh. 

Cf. Kitto, The Greeks , p. 180. For representations of the Greek god 
Kairos with a balance in his hand, cf. Jean Gage, “Le Balance de Kairos et 
l*6p6e de Brennus,** Revue ArchSologique , 1954, pp. 146-150 (I am indebted 
for the latter reference to Prof. Bickermann), and Daube, “Scales of Justice/* 
Juridical Review , 63 (1951), 113-114. For the 81kij$ rdXa^ra, cf. Hirzel, 
Themis , p. 228, note 1. 

X3 ° Cf. G. Kisch, Rechi und Gerechtigkeit in der Medaillenkunst , Heidelberg, 
1955, p. 54, n. 2. For the late Medieval representation of Justicia as a blind¬ 
folded goddess holding a scale and balance, cf. Ernst von Moller, “Die Augen- 
binde der Justitia,** Zeitschrift fur christliche Kunst , 18, 1905, pp. 107 ff., and 
pp. 142 ff., cited by Kisch, loc. cit. t p. 121, note 58. 

X3X N. E., V.5, 8 (1129a, 34). 

133 Maimonides translates Tsaddikim in Deut. 4.8 by MuUTdilat , which 
Ibn Tibbon renders by Shavim , {Guide des £garSs t 11.39). This corresponds to 
laos in Aristotle's Ethics , cf. previous note. In the piyyut Ha-Oktz be-Yad, 
God is termed ha-Shaveh , i. e., the Just One, cf. also Ben Yehudah, 14.6955. 

133 N. E., V.5.1 (1132b), cf. Hirzel, Themis , p. 193. 

,3 « N. E., V.5.4, (1132b, 28). 

133 For the omission of any reference to Talion in Philo, cf. Heinemann’s 
Philons griechische und jiidische BUdung, p. 357, note 3, and Belkin, Philo 
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and God is termed in Scripture a God of recompense. 136 The 
principle of reciprocity to this very day constitutes the essence of 
the unwritten law that governs individuals in their private rela¬ 
tions with one another, 136 * and it passes as the unchallenged 
principle of international law which all civilized nations proudly 
practice without compunction or scruples. The ultra-violent 
reaction of the gospels 137 to the legal principle of retaliation with 
an extremely pacifist unworldly ethic of non-resistance to evil 
would have struck the rabbis of the Talmud as an unrealistic 
interpretation of a goal realizable only by a few saints on earth, 
for the Torah was not intended for angels. 138 Although the law 
( Shariah ) is not natural in (origin), says Maimonides, it is con¬ 
cerned with natural matters. 139 “Only a morality frankly relative 
to man’s nature is worthy of man.” 140 

The Hebrew legislator and the prophets deemed the essence 
of justice 141 to lie in the protection of the weak 143 in their natural 
rights. 143 This notion underlies the humanitarian laws of the 
Pentateuch. For the strong can protect themselves. Did not the 
cynical Thrasymachus dare to suggest to the sardonic Socrates 


and the Oral Law , pp. 96-103. For Talion in Seneca, cf. Stamps Braun, Las 
Ideas Penales Y Criminoldgicas De L. A. Seneca , Valladolid, 1950, pp. 52-55. 

x * 6 Jer. 51.66, cf. also Jer. 17.10, 25.14, Isa. 3.11 and Joel 4.4, 9. The prin¬ 
ciple of reciprocity is sometimes denoted by the phrase “measure for measure’, 
(Sotah 1.7). This phrase occurs in the Gospels too, “With what measure ye 
mete, it shall be measured unto you again,” Matt. 7.2. For the statement 
“Render to Caesar all their dues,” cf. Hirzel, Themis , p. 200, note 2. Cf. also 
Kennard, Render to God , New York, 1950. 

xj6a Cf. Prov. 24.29 which opposes the application of this principle in social 
relations. 

137 Matt. 5.38-40. For Lycurgus* treatment of the person who blinded him 
in one eye, cf. Epictetus, Fragmenta 5, ed. Loeb Classics, vol. II, 445-446, 
cf. also Kittel, Religion des Spatjudentums , pp. 32-33. 

**• Yoma 30a. 

*39 Guide des PgarSs, 11.40. 

140 Santayana, Genteel Tradition at Bay , pp. 73, 74. 

141 H. H. Walz and H. H. Schrey, The Biblical Doctrine of Law and Justice . 

X4a Jer. 31.11. Hammurabi claimed that one of the objects of his Code was 

that the strong may not injure the weak, cf. Driver and Miles, The Assyrian 
Laws , 1935, p. 218, note 1. 

143 But cf. Leo Strauss, Natural Right and History , Chicago, 1953, p. 81. 
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that justice might be to the advantage of the stronger 144 by which 
he meant that the ruling class legislated in its own interest. It 
would be as if one did set the fox to keep the geese. The Psalmist 
reproached those persons who frame mischief by statute, I4S and 
the Prophet castigated those persons who concocted the statutes 
of Omri. 146 

Just because man is unequal by reason of accident of birth, 
capacities and circumstances, the Torah ruled that all men 
should be treated equally before the law. 147 “Both he that is 
home-born among the children of Israel, and the stranger that 
sojourneth among them: ye shall have one law for him that 
doeth aught in error.” 148 Of the Pentateuchal law, it may be 
said, to use the language of Pericles: “Its administration favors 
the many instead of the few, this is why it is called democracy. 
If we look to the laws, they afford equal justice to all in their 
private differences.” 149 

144 Republic, 1.338. Cf. also W. Roscher, Politik , Geschichtliche Naturlehre 
der Monarchic , Aristokratie und Demokratic , 3rd ed., Stuttgart, 1908. 

X4 * Ps. 94.20. 146 Micah 6.16. 

147 Consequently, if a heathen demanded from a group to defile a single 
Jewess or to kill a single Jew from among them in order to save the rest, the 
principle of equality of human life required that they all submit to be defiled 
or killed rather than subject one to abuse or death, cf. Lieberman, Tosefta 
KirFshutah , Zeraim , New York, I (1955), 420-423, and Atlas in H. U. C. A., 
27 (1956), Hebrew part, p. 3, note 8. For the Greek view of the equality 
of rights, cf. Hirzel, Themis, p. 240, and Vlastos, “Equality and Justice in 
Early Greek Cosmologies," Classical Philology, 42 (1947), 156-182. 

*** Num. 15.29. “To be equal before the law," says Wilhelm Roscher, 
“means that the rights of all are equally sacred, but not that they have equal 
content. One who holds no land, can only practice agriculture as a tenant- 
farmer ... In a certain sense all men are equal before God," cf. “Umrisse 
zur Naturlehre der Demokratie" in Abhandlungen der philologisch-historischen 
Classe der koniglich sdchsischen Gesellschaft der Wissenschaften , Leipzig, 1890, 
vol. 11, pp. 664, 721. Cf. also Finkelstein, “Human Equality in the Jewish 
Tradition,” Conservative Judaism , X (1955), 2-27. And Santi Romano, 
Frammenti di un Dizionario Giuridico , Milan, 1947, p. 126. 

I4 ’ Thucydides, 11.37. 

But when the laws are written, then the weak 
And wealthy have alike but equal right, 

Yea, even the weaker may fling the scoff 
Against the prosperous if he be reviled. 

Euripides, Suppliants , 429 ff., Way’s translation. 
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One of the prime prerequisites in a just legal order, is freedom 
for the individual to fulfil his natural capacities, propensities, and 
potentialities. Liberty was highly prized by the rabbis of the 
Talmud. Yet the term liberty is infrequent in their writings 
because in their time, Israel was a dependency of Rome or under 
the rule of Persia. Therefore pronouncements on liberty would 
have been misunderstood by the Romans or the Persians as a 
form of rebellion. 150 Nevertheless freedom was an integral con¬ 
cept in Jewish thinking. Judaism taught that man is free to 
choose good and evil, else it would be unjust to punish him for 
his transgressions. 151 Indeed, the birth of the Jewish nation is 
celebrated by the festival of freedom, commemorating the 
emancipation from Egyptian bondage. 

The rabbis expressed their views on liberty 153 in a fanciful 
interpretation of the phrase “ffarut al ha-Lufyot” in Ex. 23.16. 
In a play upon the phrase “Engraven upon the tablets,” Rabbi 
Aha ben Jacob remarked: Read not IJarut (engraven) but fferut 
(Liberty) on the tablets. The sage meant to say that a person 
is only truly free who observes the tablets of the law. 153 This 


150 For the term-fferut on Jewish coins, cf. Schiirer, Geschichte des Jiidischen 
Volkes , I, 4th ed., 766, 767, and Yevin, Milfremet Bar-Kochba, Jerusalem, 1952, 
pp. 81, 85. For the concept of liberty in Germanic law, cf. Kurt Jackel, 
“Libertas. Der Begriff der Freiheit in den Germanenrechten,” in Geschichtlicht 
Landeskunde und Universalgeschichte , Festgabe fur Hermann Aubin , 1950, p. 55. 

151 Cf. H. Vaihinger, The Philosophy as If, London, 1933, p. 43. That man 
is not completely free is implied in Berakot 31b-32a and Erubin 65a. For the 
sway of fate, cf. the story of R. Eleazar in Ta'anit 25a. For Plato’s views on 
man as a moral agent, cf. J. Gould, Development of Plato's Ethics , 1955. For 
the Islamic view, cf. E. Mainz, “Mu‘tazilitische Ethik,” Der Islam , 22 (1935), 
191-206. 

isa Erubin 74a. 

153 Philo’s treatise on the topic that “Every good man is free” is of course 
stoic in origin. Only the educated are free, says Epictetus, cf. Discourses , 
II.1.23, ed. Loeb Classics, vol. I, p. 219. The same notion underlies the 
statement in the Gospels: “You shall know the truth, and the truth shall 
make you free . .. Whosoever committeth sin is the servant of sin,” John, 
8.32, 34; cf. also the view concerning the perfect law of liberty, James 1.25, 
2.12. Seneca remarks that only wisdom gives a man his liberty, Moral Epistles , 
88 .2. Even the blind man who studies Torah is called a free man, cf. Genesis 
Rabbah 92.1. 
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seems to be a contradiction in terms, since law is essentially a 
system of restraints. Besides a veiled polemic against Paul’s 
doctrine of the bondage of the law, emphasis is put on the con¬ 
cept of liberty under the law. Liberty without law results in 
license and anarchy. Rabbi Aha was saying more or less the 
same thing as the Roman jurisconsult Florentinus 154 when he 
defined liberty as the natural power of doing whatsoever one 
wishes to do unless one is prevented in some way by force or 
by law. 

As an example of the restriction of man’s liberty by law we 
may cite the legal maxim: Sic utere tuo ut alienum non laedas, 15S 
use your own in such a manner that you will not harm another’s 
property. This rule is fully recognized in the Mishnah 154 by the 
imposition of a number of restraints in connection with neigh¬ 
boring land owners. Did not Aristeas say “Our law commands 
to do harm to no man in word or deed.” 157 

Man should be conscious that his liberty is being curbed by 
the law and thereby attain to perfect self-discipline. This is 
intimated in the statement of R. Eleazar ben Azariah : 15 ® “Whence 
do we know that one should not say: I am loath to wear gar¬ 
ments of two kinds of stuff mingled together, to partake of pork 
or to commit incest, but one should rather say: I would fain 
do these things, but what can I do, my father who is in heaven 
prohibited these things, as it is written: ‘I have separated you 
from the peoples that you should be mine. Consequently one who 
turns away from sin accepts the kingdom of heaven.’ ” Since 
Jewish ethics rests upon divine sanction, 159 therefore when human 


154 Digest, 1.5.4, cf. my “Letter and Spirit in Jewish and Roman Law,” 
Mordecai M. Kaplan Jubilee Volume , p. 122, note 82, von Lubtow, Bliite und 
Verfall der romischen Freiheit , Berlin, 1953, Z. S. S., 71 (1953), 418 ff. 

155 Blackstone, Commentaries on the Laws of England , vol. I, p. 306. 

156 Baba Batra, ch. II. 

157 Letter of Aristeas , 168. 

158 Sifra, ed. Weiss, f. 93b, Yoma 67b and Yefeh Enayim , ad loc . and Mai- 
monides, Eight chapters , ch. VI, ed. Gorfinkle, p. 36. 

159 Maimonides maintained that a Gentile who observed the seven Noachian 
laws because they were divinely revealed, belonged to the company of Gentile 
saints, but if he observed them merely because they were in conformity with 
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law comes into conflict with the divine law, man must obey God, 
who is the master, rather than his fellow man, who is merely 
God’s disciple, 160 so to speak. For you should know that God 
ruleth in the kingdom of men. x6x 

Freedom, too, consists of liberty from political oppression, 16 * 
an opinion that the Palestinian authorities had to utter with 
great caution. The Jew prays thrice daily 4 ‘Sound the great 
Shofar for our freedom.” 163 Liberty consisted also in the freedom 
from the fear of death, an opinion some of the rabbis 164 shared in 
common with the Stoics, especially Seneca. x6s 

A just legal order requires a fair execution of the laws by 

reason, then he belonged only to the company of the wise among the Gentiles. 
( HUkot Melakim , 8.11, the correct text reads “Ela** instead of “We-lo** as is 
found in several manuscripts). Spinoza quoted in Hebrew this passage from 
Joseph ben Shem Tob, Kebod Elohim , Ferrara, 1556, (last page) which agrees 
with the printed edition and translated it as follows: Omnis , qui ad se suscipit 
septem praecepta . ..sed si ea a ratione ductus exequutus fuerit , hie non est incola , 
ncc ex piis, nec ex scientibus nationum ( Tractatus Theologico-Politicus , 1674, 
p. 95). 

,6 ° Kiddushin 42b, cf. also Boaz Cohen, “The Principle of Causation in the 
Jewish and the Roman Law of Damages,** in Studi in onore di Pietro de 
Francisci t vol. I, p. 326, N. C. H. Dunbar, “Superior Orders in the Law of 
War,’* Juridical Review , 63 (1951), 234-261 and Jane E. Ruby, “The Ambiv* 
alence of St. Thomas Aquinas* View of the Relationship of Divine Law to 
Human Law,** in The Harvard Theological Review , 48 (1955), 101-128. Cf. also 
Daube, The Defense of Superior Orders in Roman Law , Oxford, 1956, and 
Kaser, Z. S. S. 74 (1957), 431-433. 

161 Dan. 4.29. 

,6a Leviticus Rabbah 18.3, ed. Margulies, p. 407. In the future, when Israel 
will be free from the Kingdoms, i. e., Gentile suzerainty, the redemption 
from Egypt will pale into insignificance in comparison therewith, cf. Tosefta 
Berakot 1.12 and parallels. 

163 Elbogen, Der Judische Goltesdienst , p. 33. 

164 The rabbis carefully clothed this concept in an allegory, namely, that 
death would have been abolished for the Jews after the revelation if they did 
not commit the sin by worshipping the golden calf, cf. the remarks by R. 
Samuel Jafe Ashkenazi to Exodus Rabbah 32.1. In Berakot 5b it is stated 
that a person need not reflect on death unless an evil impulse is getting the 
better of him, cf. also Abot, II.1. For memento mori t cf. Martial, Epigrams , 
2.59.3, Lucretius, De Rerum Natura t 3.929, and Herodotus, 2.78. 

x<s Moral Epistles, 4.3, and 24.5, and Epictetus, Discourses , II.1.13, Enchei - 
ridion 21. 
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impartial judges, 166 not susceptible to bribes. To dispense justice 
says Aristotle, is a harder task than to know what medical 
treatment will produce health. 167 The legal order, says Paulsen, 168 
is a mechanism, the function of which is to compose existing con¬ 
flicts of interest, to allow for the freest exercise of the human 
capacities with the least injury to those interests. The more 
perfectly a legal order accomplishes this, the more clearly it 
realizes the purpose of law and what ethics demands of law. No 
legal system can ever attain this goal absolutely. For it is in 
the nature of mechanism to act mechanically, and not according 
to particular cases. A system in which each case was decided 
individually would in reality be no law. For law to be law must 
be universally applied. Only when there are general rules can 
the individual be protected from arbitrariness. The safety of 
the individual depends upon uniformity so that the individual 
can know and do what is right with certainty and ease. 

The legal order resembles the natural order when uniformity 
rules. If in nature events happened according to caprice, it 
would be unknowable, and adaptation to its workings would be 
impossible. But just as the uniformity of nature is fatal to our 
purposes in particular instances, for the law of gravitation may 
occasion injury or death, so precisely the same may be said of 
the legal order. As a rule, a sound legal order tends to produce 
what is right, but things do occur in which the moral law is 
outraged by positive law. This results from the uniformity of 
law. Law carried to extremes is the height of injustice, or as 
Cicero put it, summum ius summa iniuria. 169 An unbending 
adherence to the strict law and to its letter 170 would result in 

M Cf. Sanhedrin 105b and Genesis Rabbah 55. Themistocles allowed him¬ 
self to be bribed from good purposes. (Herodotus, VI11.4 ff.). 

167 N. E., V.9, 15, (1137a, 12-14). 

l6 ‘ Paulsen, System of Ethics, pp. 627-628, Guide des Egares, 11.40. 

l6 * Cicero, De Officiis, 1.33. Cf. Boaz Cohen, “Letter and Spirit in Jewish 
and Roman Law," op. cit., p. 132. Kisch, Festgdbe fur August Simonius, 
Basel, 1955, p. 202, n. 14, and Pasquali, Rivista di Filologia, 55 (1927), 228-232. 

,7C Baltasar Gracian put it this way: El sumo derecho se hace tuerto, Justice 
to excess becomes a wrong. Cf. Oracula Manual, ed. Walton, New York, 
1953. pp. 110-111. 
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stark injustice and in a violation of the spirit of the law. As 
Anatole France phrased it: 44 Justice, in strict impartiality, 
prohibits the poor as well as the rich from sleeping under a 
bridge / 1 And yet, “despite its inconsistencies 17 * and crudities, 
law still embodies the expression of man’s conscience,’’ which 
gave rise to numerous exhortations in Scripture to execute law 
with justice, Mishpat u-Tsedakah . X7a The rabbis tell us that God 
created the world with law but when he saw that it would not 
be able to exist, he added also justice . 173 

The principle of equity was denoted by several terms in 
Scripture . 174 The rabbis who were also sensitive to this moral 
issue, found allusions to equity in the Pentateuch , 175 and formu¬ 
lated the doctrine of equity as Lifnim mi-Shurat ha-Din , i. e. 
within the line of justice. Many instances cited in the Talmud 
consist of cases where the individual of his own accord acted in 
harmony with the spirit of equity . 176 

However, there are instances where the tribunal would pro¬ 
nounce decisions in agreement with equity. Thus, in a trans- 

171 Law is not always consistent, cf. Yebamot 108a. 

,7 * Cf. Bruce, Ethics of the Old Testament , Edinburgh, 1895, Westerraark, 
Origin and Development of Moral Ideas , London, II (1908), 97-99, J. M. Powis 
Smith, Moral Life of the Hebrews , Chicago, 1923, and Hobhouse, Morals in 
Evolution , London, 1951, pp. 492-496. 

173 Cf. Genesis Rabbah XII.15, pp. 112-113. According to Philo ( Cherub . 10 
and Vita Mosis II 1.8 as well as Midrash Tadshe t ed. Epstein, p. 15) the two 
cherubim represent goodness and authority, or what the rabbis call justice 
and mercy, i. e. Din and Rabamim\ cf. Sifre Deut. 26 and Cohn, Die Werke 
Philos , I, 1909, pp. 19-20, Ginzberg, Legends , VI, 44, note 241, Wolfson, 
Philo , I, 224, II, 136, and Zucker, R. Mubashshir’s Critique of R. Saadya, 
1955, p. 118, note 295. Cf. also IJagigah 14a. 

174 Such as Tsedakah , Mesharim and Mishpat Emet. The thought conveyed 
by this phrase is the same as that expressed by Seneca: “Hand down your 
opinion, then, O judge; state who seems to you to say what is truest, and not 
who says what is absolutely true. For to do that is as far beyond our ken as 
truth itself.” ( Moral Epistles , 65.10). Cf. the Rabbinic saying: “A judge 
decides in accordance with the truth as he sees it,” Sanhedrin 6b and parallels. 

173 For example, in Ex. 18.20 and Deut. 6.18. 

176 Cf. Boaz Cohen, “Letter and Spirit in Jewish and Roman Law,” op . cit. 9 
pp. 130-131, and Strack, Commentary on Matthew , p. 341. Whether a Beth 
Din must always enforce a rule in accordance with equity, see Isserles in 
Ifoshen ha-Mishpat, 12.2 and Pitbc Teshubah , ad loc. 
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action, where one party stands to gain, and the other party is in 
no hazard of losing anything, the latter is constrained to yield 
on the grounds of equity, and may not insist on the Sodomic 
principle of strict law . 177 According to an ancient rabbinic inter¬ 
pretation, the people of wicked Sodom 178 committed injustice by 
insisting strictly upon their rights without regard to a feeling 
for fairness .* 79 

Justice is also furthered by the introduction of the principle 
of judicial discretion. It gives an opportunity to the judge to 
exercise judgment in pronouncing a decision and in imposing 
a penalty in accordance with the circumstances of the case which 
adherence to an arbitrary ruling would not permit . 180 

Justice is also promoted by the infusion of moral principles into 
the law, such as that man is innocent until he is proved guilty , 181 
or that man can not be made to incriminate himself . 182 The 
principle of individual responsibility for crime and sin established 
by the prophets, rules out the possibility of guilt by association . 1 ® 3 

*77 Baba Batra 12b. With regard to the application of this principle to 
flalitsah, cf. Sheyare Korban to P. Yebamot IV. 12, s. v. Mahu. For the 
Talmudic maxim, “The one profits while the other loses nothing,” cf. also a 
similar notion in Cicero, De Ofjiciis , 1.16.52, and Daube, Forms of Roman 
Legislation , 1956, p. 62. 

*7* Abot V.10. 

*7* Sanhedrin 109b. 

180 Ketubot 94b, cf. Lampronti, s. v . Shuda di-Dayane t pp. lOOb-lOla. 
Gaius enumerates various bonae fidei actions where the iudex appears to have 
discretion {libera potestas) in deciding. Among them are actions on deposit 
( 1 depositi ), cf. Gaius IV.61-62. Note also Inst, of Justinian , IV.6.30 and 
Ferrini, Opere , II, 408. Now libera potestas is not judicial power, but judicial 
discretion, which is the power expressed by the courts to determine questions 
to which no strict rule is applicable. Similarly in Talmudic Law, judicial 
discretion is allowed in actions on deposit, cf. Ketubot 85b. 

xSl Ex. 23.7 and Deut. 17.4, 6. For the Stoic view, cf. Bury, History of the 
Roman Empire , New York, 1893, p. 527. The presumption of innocence came 
into the common Law from the Roman law via the canon law, cf. Corpus Juris , 
vol. 40, p. 1245, note 17b. 

x8a Cf. Sanhedrin 25a, Enzyklopedia Talmudit (Hebrew), I, 255-257. Lam¬ 
pronti, Pahad Yitsfrak, I, Lyck, 1871, ff. 127b-128a, and Hezekiah Medini, 
Sdei Ifemed , 1.24-28. 

x8 * Cf. Jer. 31.29 and Ezek. 18.2. “Often even a whole city suffers for a bad 
man who sins,** cf. Hesiod, Works and Days , 240. 
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Cases of doubt should be resolved in favor of the accused . 1 * 4 
A person may not benefit from a sinful or illegal act . 1 * 5 Many 
interpretations of the rabbis which apparently are a deviation 
from the letter of the Biblical law, were undoubtedly animated 
by ethical considerations. 

Granted a society with a just legal order and a fair administra¬ 
tion of the laws, an ideal situation which has seldom if ever 
prevailed, there still would be an excess of cruelty, suffering and 
injustice. For the law can not prohibit many things it disap¬ 
proves, which makes it possible for a wily man to be vile without 
violating the letter of the law . 1 * 4 For a legal system attempting 
a total implementation of the idea of justice, would of necessity 
lead to the risk of an insufferable state of tyranny . 1 * 7 

Consequently, a wide margin is open for injuries without legal 
redress. The law enforces the payment of a stipulated wage, but 
it does not enforce a just wage. The law compels a man to deliver 
what he has contracted to sell, but does not ordinarily institute 
a fair price. 1 ** In Jewish law overreaching in case of sale, 1 ** 
invalidates the purchase, a rule which was adopted by the 
Romans from Jewish law and known as laesio enormis . 190 The 
law punishes physical affronts 191 but not insults. 19 * Slander is 

1.4 Cf. Baba Kamma 46a. 

1.5 Cf. M. Wallah II.7 and my "Betrothal in Jewish and Roman Law," in 
Proceedings of the American Academy for Jewish Research , XVIII (1949), 102, 
note 191. This corresponds in part to the Roman doctrine of unjust enrich¬ 
ment, for which see Z. S. S., 71 (1954), 563. 

lM Nabmanides to Lev. 19.2. Laws are like spider’s webs, they hold the 
weak and delicate who are caught in their meshes, but are torn to pieces by 
the rich and powerful (Plutarch, Solon, V.2). 

1,7 Paulsen, System of Ethics, p. 633. 

**• Cf. de Francisci, "Justum Pretium” in Studi in onore di Ugo Enrico 
Paoli, Florence, 1955, pp. 211-218. 

**» Baba Metsia 4.3. 

190 Cf. Volterra, Diritto Romano e Diritti OrientaU, 1937, p. 225. Cf. also 
R. Dekkers, La Lision £norme, Paris, 1937. 

<’> Baba Kamma 8.1. 

ir> For Boshet Debarim, cf. Tur and Beth Joseph to floshen Mishpat 1 end, 
(ed. Vilna, f. 4b). A scholar who does not avenge insults, but who harbors 
resentments like Nabash, King of the Ammonites, is no true scholar, cf. Yoma 
22b-23a, Shabbat 63a and Bacher, Die Agada der Palastinensischen Amor Her, 
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punished but there are subtle ways of ruining the reputation of 
a man, for which no penal formula can be found. Nor does the 
law compel a man to give every one the honor which is due to 
him . 193 The rabbinic pronouncements about honoring our fellow 
men are merely moral maxims without sanctions . 194 The law 
punishes assault and battery , 195 whereas causing annoyance, 
arousing anger or grief or exploiting another are unpunishable 
offences. 

The statement in the gospels 196 “but I say unto you, that 
whosoever is angry with his brother without cause shall be in 
danger of judgment ,” 197 can only refer to moral judgment. 
While adultery is punishable, tale bearing or intriguing, by 
which families are disrupted, are not chastised. Stealing, in a 
legal sense is not only taking some one’s property without 
his intelligent consent , 198 but also using 199 false measures and 

I (1892), 120, n. 6. In Kiddushin 28a it is said: If one calls his neighbor 
“wicked” the latter may privately avenge himself. Cf. also Ta'anit 7b, where 
it is stated when it is permitted to call his fellow “wicked.” 

193 Cf. Abot 11.10. Cf. also M. Naudet, De la Noblesse et des ricompenses de 
Vhonneur chez les Romains , 1863. 

194 The rabbis wistfully observed: “Courtesans adorn one another, how 

much more must scholars be regardful of one another’s honor” (Shabbat 
34a), and Plato noticed that there is honor among thieves ( Republic , 351C). 
Cf. Cicero, De Officiis , 11.11, 40. 193 Baba Kamma 8.1. 

196 Matt. 5.22, cf. also Strack and Billerbeck, Kommentar , I, 282. 

197 The phrase tvoxos tarai rfj Kpiaei reminds one of venial in indicium 
in Digest 16.3.1.42, for which, cf. A. Magdelain, Les Actions Civiles , Paris, 
1954, p. 31, note 3. The use of ivo\os is indirectly influenced by Aristotle, 
Rhetoric , 2.2.27 (1380a) Kal robs evavriovs robrois hdxous Suras i<f> f ols 
bpyi$ovrai, cf. also Philo, Spec. Leg . 11.26, Ivoxos tare*. 

198 Y. Baba Metsia II, (8a). The rabbis would not have approved of occulta 
compensatio as is evident from the story of R. Huna where it is said, “steal 
from a thief and you have a taste of it,” Berakot 5b and Mordecai, Baba 
Kamma 30. For Occult Compensation, cf. Henry C. Lea, Minor Historical 
Writings , Philadelphia, 1942, pp. 169-186 and Dictionaire de Theologie Catho - 
lique , Paris, III (1908), 601-604. For Genebat Lev t cf. Gen. 31.26 and Iliad 1.132. 

199 Using false measures, legally is like theft, but one does not pay double, 
cf. Baba Metsia 61b, Hilkot Genebah , 7.2. But morally it is worse than simple 
theft, cf. Baba Batra 88b, Genebah t 7.12. For the Roman law, cf. Digest , 
47.2.52.22. The rabbis taught that honesty is the best policy if a man wishes to 
become rich, cf. Niddah 70b. With regard to the rule concerning Safek Gezel , 
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weights* 99 * and adulterating food products. Morally speaking, 
stealing included also deception, creating a false impression, 200 
make-believe and plagiarism. 201 With regard to thefripier d'Scrits , 
Maimonides 202 says: “People adorn themselves with the poems 
of others and publish them as their own productions.’* Crimes 
of property are punished, but the notorious inventiveness of 
criminals who are as cunning as cuttle fish often outwits the law. 203 
Sly folk will percolate through the minutest loopholes in the law, 
as fleas will filter through the finest screen. This notion has been 
poetically conveyed by Oscar Wilde in a stanza of his The Ballad 
of Reading Gaol , 

i. e. property concerning which there is doubt that it might have been stolen, 
cf. Benges, Lifiagot Reuben , Piotrkov, vol. Ill, 1913, p. 18. 

***• Some times when a Gentile deceives with respect to agricultural products 
which he sells to a Jew in order to obtain a better price, a problem is created 
in ritual law, cf. Tosefta, Demai V.2, Lieberman, Tosefta Ki-Feshutah , Zeraim, 
I, pp. 247-248, and Gilyon Maharsha to Yebamot 122a. 

,0 ° Tosefta Baba Kamma 7.8 and parallels, for Genebat Da'at , cf. Gen. 31.20. 
Cf. also F. Schechter, “A Study in Comparative Trade, Morals, and Control,” 
in Virginia Law Review , XIX (1933), 794-845, and Moshe Silberg, Law and 
Morals in Talmudic Law (Hebrew), Jerusalem, 1953, and Reines, Torah 
u-Musar , Jerusalem, 1954, and Glenn, Israel Salanter t Religious Ethical 
Thinker , New York, 1953. 

2M Cf. Tosefta Baba Kamma, VII.13 and my f< Peculium in Jewish and 
Roman Law,” Proceedings of the American Academy for Jewish Research , 
XX (1951), 151, note 84. It is not easy legally to prove plagiarism, cf. A. 
Lindley, Plagiarism and Originality , New York, 1954. Cf. also Wise, The 
Improvement of the Moral Qualities , p. 43, note 1. Cf. also Shaare Teshubah 
to Orab IJayyim , 156, note 2, and E. Bemet, Plagiat in Pauly-Wissowa, R. E. t 
vol. 20 (part 2), 1950, pp. 1956-1997, S. Funk, “Der Schutz der geistigen 
Arbeit in der Halakah, /. /. L. G. t 18 (1927), 289-304, and P. Wittenberg, 
The Law of the Literary Property , 1956. Cf. also Frishman, ’ana ^a, VIII, 2nd 
ed. Warsaw, 1939, pp. 118-127, and A. Peris, 14 Das Plagium,” M. G. W. /., 58 
(1914), 305-322. 

202 Guide des £gar&s, 11.40. For plagiarism by writers on ethics, cf. Brtill, 
Jahrbuch fur judische Geschichte und Literatur , 11.165-173. 

203 Cf. I Tim. 1.8, we know that the law is good (icaX6s 6 vbfios) if a man 
use it lawfully, cf. J. W. Waite, “Judges and the Crime Burden,” Michigan 
Law Review , 54 (1955), 169-198. Quintilian too informs the advocate to take 
advantage of the loopholes in the law, as he put it, “We must evade the 
charge with the aid of some point of law, making it appear that the action has 
been brought against us illegally.” 
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Yet each man kills the thing he loves, 

By each let this be heard, 

Some do it with a bitter look, 

Some with a flattering word, 

The coward does it with a kiss, 

The brave man with a sword. 

The rabbis observed that a cunning knave and a foolish saint are 
among those who can ruin the world. 204 This calls to mind a 
couplet of the famous Moslem philosophical poet Abul Ala 
Al-Ma‘arri 20S (973-1057) uttered in a discouraging moment. 

We mortals are composed of two great schools, 
Enlightened knaves or else religious fools. 

This, then, is the dilemma of law and morals. Lord Moulton, 
in an essay on Law and Manners, 206 noted that human action 
falls into three areas. The domain of positive law where definite 
law prescribes what we may do or not do. Then there is the 
domain of free choice. In this domain the individual has com¬ 
plete freedom to act as he sees fit. 207 Between the domain of 
positive law and the domain of free choice, lies a third area in 
which neither positive law nor complete freedom prevails. Here 


J0 < A cunning knave is defined as one who knowingly gives false advice, 
cf. Sotah 21b and Sanh. 76b. Similarly Ulpian writes: “For a wrong committed 
by a person, who deceives in a dangerous emergency {decipientis in periculo) 
should not be imputed to human frailty and be considered blameless,” Digest 
1.18.6.7, for other passages, cf. Heumann’s Lexicon, p. 124, s. v. decipio. 

*•* Cf. Nicholson, Literary History of the Arabs, p. 318. Isaac Arama observed 
that an enlightened enemy is better than a foolish friend, cf. Akedat Yitshak, 
ed. Pressburg, 1849, Introduction, I, 6b, as explained by Goldziher, Streit- 
schrift des Gasali gegen die Batinijja-Sekte, Leiden, 1916, 19, note 2. 

*•* Atlantic Monthly, July 1924, and Harpers, Aug. 1942. 

2,7 The domain of free choice is sometimes denoted by the term Heter, as 
in the phrase le-Heterah ha-Rishon, i. e. to the original status of free choice, 
cf. Y- Yebamot 1.1 (2a); sometimes by the term Reshut as in Sifra to Lev. 
16.30, ed. Weiss, f. 83a, and M. Betsah V.3, for which cf. supra, pp. 136-137. 
Thus for example the rule is that the recitation of the Ma'ariv Prayer is a 
matter of free choice, Tefilat Arabit Reshut, Berakot 27b, cf. Beth Joseph to 
Orah IJayyim 275 beg., cf. also Y. Moed Katan, III.5 (82d). 
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no specific determination is made as to what the individual shall 
or shall not do. Yet he is not entirely free. In some instances the 
restraint is so great that it has the effect of positive law. In 
others it hardly exists. This is the domain of the obedience to 
the unenforceable. 

He maintained and rightly so, that the greatness of a society 
is measured by the extent of this domain. Accepting Lord 
Moulton’s happy maxim that “obedience to the unenforceable” 
is the keystone of ethics, we differ with him with respect to his 
interpretation of this moral criterion which is an acid test of a 
much wider area of moral behavior. Obedience to the unenforce¬ 
able, then, would embrace obedience to the laws which one is 
able to circumvent by cunning or main force, obedience to laws 
which one could violate without being detected, 20 ® obedience to 
the spirit as well as the letter of the law, obedience to moral 
principles which have no legal sanction, obedience to the human¬ 
itarian impulses of the heart, obedience to conscience, to a sense 
of justice and to a feeling for fair play, obedience to the unwritten 
law which all decent, honest, and honorable persons everywhere 
submit to as being right. 

But obedience to the unenforceable does not rise spontaneously 
in the human breast. As a Greek philosopher remarked: 209 “Of 
all the wild creatures, the child is the most intractable.” Con¬ 
sequently the author of Proverbs instructed us: 210 “Train up a 
child in a way he should go, and even when he is old, he will not 

loS Concerning one who sins in secret, cf. Hagigah 16a, Sotah 3a, and 
Yoma 86b, Zebahim 88b, and Seneca, Moral Epistles, 43.3. 

109 Plato, Laws, VII.808 D. 

210 Prov. 22.6. This verse is strangely omitted in the Septuagint, and in the 
Vulgate it reads: Proverbium est: Adolescens juxla viam suam, etiam cum senu- 
erit, non recedet ab ea. Aristotle too observed that in order to be good, a man 
must have been properly educated and trained. N. E., X.9.11 (1180a, IS). 
Plato observes: In infancy the whole character is determined by force of 
habit rd wav fjdos Si 4 Wos {Laws, VII.792D). Similarly Aristotle noted 
that “Ethical virtue is the result of habit, and its name ethical is derived with 
a slight change in form, from ethos (habit).” N. E., II.1.1. (1103a), 17. For 
character is habit long continued, Kal y&p t 6 fjOos Wos tan irokvxpSviop, 
cf. Plutarch, On the Education of Children, 2 F, ed. Loeb Classics, pp. 10-11, 
and Maimonides, Ma’akalot Asurot, 17.28. 
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depart from it.” Now, the Torah is not only the source of morals, 
it is the moral educator of man, and a school for morals. 311 
Obedience to the unenforceable, therefore, can be inculcated by 
imbuing the minds of youth with good principles, such as ethical 
monotheism, the essence of which is the Decalogue. This was 
beautifully symbolized in the custom in temple times for the 
priest to recite the Decalogue and the Shema, which were 
regarded as containing the substance of the moral law. 313 The 
question was even raised in ancient times, why the Torah did 
not begin with the Decalogue. 313 According to R. Levi, the 
Shema was recited daily because the Ten Commandments were 
implicit therein. 314 According to the rabbis, the Creator of all 
human beings, chose to reveal the Torah to the Jews only, be¬ 
cause the ancient heathens refused the opportunity to accept the 
moral principles pertaining to the sanctity of life, marriage and 
property enjoined in the Decalogue, on the ground that they were 
incompatible with their own primitive tradition ( Yerushah) . 3IS 


211 For the Torah as a pedagogue, cf. Genesis Rabbah, 1.1. 

212 Cf. Berakot lib, Lieberman, Hilkot Yerushalmi , pp. 21-22, and Orab 
Ifayyim, 1.5 and Commentaries ad loc . Philo observed that the Decalogue 
contained the summary of the laws (Ke<p&\cua vbficov), De Decalogo , 29.154. 
The Decalogue and the Shema are found in the Nash papyrus, cf. Albright, 
7. B. L., 1937, pp. 145-176, Cohon, H . U. C.A. , 26 (1955), 439. For the 
Decalogue in the Tefillin, cf. Haberman, in Erets Yisrael , in memory of Cas- 
sutto, vol. Ill, Jerusalem, 1954, pp. 174-177, and O. Bartholemy and J. T. 
Milik, Discoveries in the Judaean desert t I, Qumran Cave I, Oxford, 1955, 
pp. 72-73. 

ai * Mekilta, ed. Horowitz, p. 219. 

a, « Cf. Y. Berakot 1.5 (3c). For the rule concerning standing during the 
public reading of the Decalogue, cf. Responsa of Maimonides, n. 46, ed. 
Freiman, pp. 46-47 and 359-361. 

ais Mekilta, ed. Horowitz, p. 221. According to R. Phineas, the Gentiles 
admitted that the spirit of the law of the Decalogue is morally superior to that 
of their own legislation, cf. Numbers Rabbah, VI11.4, and Bacher, Agada Pal . 
Am ., Ill, 319. Cf. also S. H. Butcher’s chapter on “Greece and Israel” in his 
Harvard Lectures on Greek Subjects , London, 1904, pp. 1-43, Kenneth, Adam 
and Gwatkin, Early Ideals of Righteousness , Hebrew , Greek , and Roman , 
Edinburgh, 1910, and Benamozegh, Morale juive et morale chretienne , Examen 
comparatif suivi de quelques reflexions sur les principes de VIslamisme , Florence, 
1895. 
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The test of the sincerity of man’s belief in God is to be found 
in his adherence to the moral law of the Decalogue. Commenting 
upon the verse* 14 “And he shall deal falsely with his neighbor” 
R. Hanina ben Hakinai said: “A man does not dead falsely with 
his neighbor unless he has previously denied God.” Once R. 
Reuben was spending a Sabbath in Tiberias where he met a 
philosopher. When the latter plied him with the question “Who 
is the most despicable of men?” he replied “He who denies the 
existence of his creator.” Whereupon he asked, “How is that?” 
To which he answered: “ ‘Honor thy father and thy mother, 
thou shalt not murder, thou shalt not bear false witness against 
thy neighbor, thou shalt not covet.’ A man does not violate 
these things, unless he has previously denied God, neither does a 
maui commit any sin unless he first denied Him who prohibited 
it.”* 1 * 

An early Judeo-Christiain voiced the saune sentiments in a 
different form:* 1 * "Thou believest that there is one God, Thou 
doest well; the devils adso believe and tremble. But wilt thou 
know, O vain main, that faith without works is dead?” 

A society in which obedience to the law is motivated merely 
by the fear of sanctions would scaircely rise above the jungle if 
it could exist at all. Obedience to the unenforceable which is 
the basis of every moral system and every good society may be 
best instilled by cultivating a reverence for God, (which is a 
synthesis of love and fear,* 19 ) and a love for one’s neighbor.* 10 

m Lev. 5.21, cf. also Deut. Rabbah VI.14. 

“7 Tosefta Shebuot III.6, pp. 449-450. 

*'• James 2.17-20. 

n » This is Coleridge’s definition of reverence. 

**• Schechter remarks that the “Book of Leviticus first proclaims the 
principle of loving one’s neighbor as one self which believers call Christianity, 
unbelievers Humanity ... with a few exceptions our theologians still enlarge 
upon the ‘Night of Legalism’ from the darkness of which religion only emerges 
by a miracle supposed to have taken place about the year 30 of our era,” cf. 
Aspects of Rabbinic Theology, p. 120 and pp. 116-117. In Greek thought, the 
doctrine that one should harm one’s enemies and serve his friends was 
accepted as part of the fixed order of things, cf. Lamb’s note to Lysias, For 
the Soldier, 20, ed. Loeb Classics, p. 193, note c; cf. also Cicero, Tusculan Dis¬ 
putations, III.29, 72-73. 



LAW AND ETHICS IN LIGHT OF JEWISH TRADITION 223 

This has already been foreshadowed in the pre-Christian Testa¬ 
ment of the Twelve Patriarchs: “Love the Lord through all your 
life, and one another with a true heart.” 2 ” As Alexander Pope, 
in his Essay on Man, expressed it, 

And know where faith, law, morals, all began 
All end, in love of God, and love of man. 

These two moral sentiments, as motivations for obeying the 
moral law, were duly stressed by the rabbis. First when we 
read : 222 “Obey God’s law out of love and out of fear. Out of love, 
for if you be tempted to hate, 223 be aware that one who loves does 
not hate. Obey out of fear, 224 for if you are minded to rebel, 
know that one who fears does not rebel.” When R. Johanan ben 
Zaccai blessed his disciples that they fear heaven as much as 
they fear man, they exclaimed: “Only as much!” He replied: 
“would that it would be as much! For you know, when a man 
plans to sin, he says, I hope no one will see me.” 22S Yet one who 
complies with the moral law from pure motives of love, lives on 
a more exalted moral plane. 226 

Secondly, Hillel, considered his paraphrase of Lev. 19.18, 
“What is hateful unto thee, do not do unto thy neighbor,” as 
the essence of the Torah, and the rest was merely commentary. 227 


MI Testament of Daniel, 5.3, cf. also Testament of Issachar, 5.2. 

“ Y. Berakot IX.5, and I. Goldziher, “Die Gottesliebe in def Islamischen 
Theologie,” Der Islam, IX (1919), 114-158. 

*** For hatred can be implacable, cf. Shabbetai Cohen, to Yoreh Deah, 341.5. 

224 A man should fear only God and not man, Deut. 1.17, cf. also the story 
of R. Samuel ben Sosarti, P. Baba Metsia II.5 (8c). Aristotle says, that it is 
the nature of the many to be amenable to fear, but not to a sense of honor, 
N. E., X.9.3. (1179b, 13). 

” s Berakot 28b. 

”* Sotah 31a. 

” 7 Shabbat 31a. Henry C. Lea has well observed: "We have fortunately 
inherited the noble ideals of the school of Hillel... We have accepted them 
in theory for well nigh two thousand years, yet only within a century or two 
has there been any serious effort to reduce them to practice, and that effort 
thus far has been more significant in its failures than its successes,” cf. "Ethical 
Values in History” reprinted in Minor Historical Writings, Philadelphia, 
1942, p. 59. 
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R. Akiba too, described the precept 44 4 to love one's neighbor as 
one’s self* as the quintessence of the Torah."" 8 In other words, 
it is a fundamental motivation for conduct in civil society. The 
doctrine of the love of man followed as a corollary to the doctrine 
of the reverence for God." 9 It seems that the rabbis were shy of 
conjoining expressly the doctrine of the reverence for God and 
the love of man 230 as is found in the Testament of the XII 
Patriarchs. But it did appeal to the Judeo-Christians, for we 
read: "On these two commandments hang all the law and the 
prophets." 231 The rabbis felt that it would be giving equal honor, 
so to speak, to the Master and the servant. 232 Relevant to this 

”* Y. Nedarim 9.4, Genesis Rabbah 24 end, pp. 236-237, cf. also David 
Luria, ad loc. Love of thy neighbor means: As thou dost not desire to be 
injured or deprived of your possessions, so do not these things unto thy 
fellow man, cf. Abot diR. Nathan , ed. Schechter, pp. 53 and 60. For he who 
loves his neighbor does not kill, steal or commit adultery, cf. Galat. 5.4, Rom. 
13.8-10, James 2.8, Matt. 22.36. 

According to R. Isaac Luria it is proper for a Jew before reciting the 
daily morning prayers to accept anew the Mitsvah of “Love thy neighbor as 
thyself” in order to practice it better, cf. Auerbach, Ateret Zekenim to Orafr 
JJayyim 1.2. In early Christian literature the golden rule was made part of 
natural law, thus Isidore of Seville remarks: Ius naturale est , quod in lege et 
evangelio continetur t quo quisque iubetur alii facere , quod sibi vult fieri , et pro - 
hibetur alii inf err e quod sibi nolit fieri Cf. Etymologies , V.2, and Corpus Juris 
Canonici , beginning. In the Middle Ages, Roman Law as the Jus naturale 
was considered by the Christians as divine in origin. Thus Azo remarks: 
Jus naturale est quod natura t id est t ipse deus docuit omnia animalia , cf. Institu¬ 
tes , 1.2, and Maitland, Bracton and Azo , London, 1895, p. XXX. 

939 Ben Azzai felt that since man was fashioned in the image of God, the 
love of man followed naturally as a divine command, cf. Y. Nedarim 9.4 and 
Genesis Rabbah 24 end. 

230 Thus R. Simon Imsoni refrained from interpreting the Hebrew term 
“Eth” in the verse “Thou shalt fear the Lord thy God,” Deut. 10.20, for God 
may not be equated with any one, cf. Pesaljim 22b and Yefeh Enayim , ad loc . 
The Palestinian Talmud Berakot 9.5 as quoted by the Aruk (1.330, ed. Kohut) 
reads Him and His Torah t cf. Ratner to Berakot, p. 215 and Ginzberg, A 
Commentary on the Palestinian Talmud , 1.31. 

231 Matt. 22.37-40, Mark 12.28-31, Luke 10.27-28, cf. also M. Smith, 
Harvard Theological Review , 48, p. 51. 

333 Baba Kamma 79b. The Cabalist Recanati noted the that numerical value 
of “Komoka” in Lev. 19.18 was equal to that of “Elohim,” quoted by Baer- 
man Ashkenazi in his commentary Matnot Kehunah to Genesis Rabbah 24 end. 
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point is the remark of a Galilean heretic who said: “I cry out 
against you, O ye Pharisees, for ye write in a bill of divorce the 
name of the ruler with the name of Moses.” The name of the 
ruler was given, so to speak, equal honor with Moses. 233 

Hence the doctrine of the love of God alone found a place in 
the Liturgy which gives official expression to the doctrines of the 
Synagogue. The doctrine of the love of man formed part of the 
authentic but unofficial exposition of Judaism. 234 The rabbis, 
discussing the moral attainments and shortcomings of the Jews 
living during the second Commonwealth, 233 observed that the 
Jews then studied the Torah, observed the commandments and 
the tithes punctiliously, and carried themselves in the grand 
manner, but they loved money 236 and loathed one another without 
rhyme or reason. 

The ethics of Judaism relates to the individual, society, and 
the republic of humanity. 237 For the individual it teaches that 
he shall pursue the good life 23 * which he can attain by obeying 
God’s laws that are good. 239 The basis of the good life has been 
stated by the prophet Micah: 240 

It has been told thee, O man, what is good, 

And what the Lord doth require of thee, 

Only to do justly, and to love mercy, and to walk humbly 
with thy God. 


*» Yadayim IV.8. 

,J4 However in the chapter Kinyan Torah, R. Meir remarks that the true 
student of the Torah loves God and man. R. Eleazar ben Shammua re¬ 
marks: Let the fear of thy teacher be like the fear of Heaven, Abot 4.15. Cf. 
also Tosafot Sanhedrin 63a s. v. hi and II Chron. 24.16. 

135 Y. Yoma I. 38c. For the Romans, cf. Juvenal, Satires, I, 112-115. 

336 For the love of money is the root of all evil, cf. 1 Tim. 6.10. 

237 Abba Eban, The Toynbee Heresy, pp. 4-5. 

33 * Amos 5.4 and Prov. 2.20. Not life itself, but a good life, is chiefly to be 
desired, Plato, Crito, 48, cf. also Seneca, Moral Epistles, 99.1. 

339 Ps. 119.39. Aristotle too, held that the purpose of law is to make man 
good, cf. Cairns, Legal Philosophy from Plato to Hegel, p. 96. Plato and 
Aristotle found the highest good in the duties of citizenship, which lost their 
raison d’etre when the Greek state disappeared. 

244 Micah 6.8. 
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Thomas Huxley who considered this passage as the perfect 
ideal of religion remarked that,* 41 "In the eighth century B. C., 
in the heart of a world of idolatrous polytheists, the Hebrew 
prophets put forth a conception of religion, which appears to be 
as wonderful an inspiration of genius as the art of Pheidias* 4 * 
or the science of Aristotle.” 

When the sages extolled the ideal of the good life, as Torah 
u-Ma'asim Tovim,** 3 the pursuit of learning and good deeds, it 
was an expression of faith on their part that piety and goodness 
could survive education. For Seneca* 44 lamented the fact that 
"When learned men have appeared, good men have disappeared,” 
Postquam docti prodierunt, boni desunt. 

As realists, the rabbis realized that man should first look after 
his own good although they cautioned against overdoing it.* 45 
For goodness is not goodness if it brings harm to the benefactor. 
It should be practiced with prudence.* 44 For this is no fool 
proof world, as the rabbis retorted to the Romans, in a sally 
worthy of Juvenal. "Shall God destroy the world because of 
fools?”* 47 This view is reflected also in the saying of Demos¬ 
thenes* 4 * that "Our purpose and our actions must invariably be 
just, yet we must be careful to see that they are attended with 
advantage.” In other words, morals in a sense, are a form of 
discipline, by which a person learns to accept the conditions of 
life, while transforming them as much as possible in his own 
favor.* 4 * 

241 Essays , IV. 161. 

242 In ancient times it was deemed a misfortune to die without seeing the 
art of Pheidias, cf. Epictetus, Discourses , 1.6.23. 

243 Berakot 32b, Shabbat 63b, Sotah 44a, Baba Metsia 84b and Lev. R. 
30.12 and Tosafot, Baba Kamma 17a, s. v. Ela. 

244 Moral Epistles , 95.13. Elsewhere Seneca says, “One who is not a good 
man (vir bonus) can nevertheless be a physician, or a pilot, or a scholar 
(grammaticus ) — yes, just as well as he can be a cook, Moral Epistles , 87.17. 

*45 Baba Metsia 33a, cf. also N. £., VI.8.4 (1142a, 1-11). 

246 Ketubot 50a. Cf. G. H. Palmer, The Nature of Goodness , 1904. 

147 M. Abodah Zarah 4.7. 

248 Cf. M. Croiset, Les IdSes Morales dans VEloquence politique de DSmosthbie , 
Montpellier, 1874. Cf. also Demosthenes, Letters , 1.9. 

244 Santayana, Powers and Dominations , New York, 1951, p. 190. 
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The pursuit of the good life by banishing greed and performing 
acts of benevolence leads to the ideal development of the human 
soul. As Job put it: 25 ® “For what is the hope of the godless 
(Hanef) 251 though he acquire gain, when God takes away his 
soul.” This notion has been incorporated into the Gospels where 
we read: “What has a man profited if he shall gain the whole 
world and lose his own soul.” 252 

The good person submits to the dictates of his conscience or 
to the humane impulses of his heart, as the Ancient Hebrews 
would say. After David cut off privily the skirt of Saul’s robe 
he suffered pangs of conscience because of his innate sense of 
right, as Scripture puts it “David’s heart smote him because he 
cut off Saul’s skirt.” 253 The Greek term for conscience (ow- 
el8i)<ns) which achieved significance in the time of the Stoics 
occurs rarely in Jewish Hellenistic literature. 254 It is this moral 
sense or conscience that Darwin considered to be the most 
impressive distinction between animals and men. 255 In the 
Scriptures, the principle of conscience was conceived to be a 

*»• Job 27.8. 

**• Enoch was described as Hanef, in the sense of one who was wavering 
in his piety, cf. Genesis Rabbah 25.1. For Ifanif in Islam, cf. Nicholson, 
Literary History of the Arabs, p. 149, note 2. The Septuagint correctly rendered 
the term Ifanef by 4<re/Sifa, whereas Jerome translated it as Hypocrite, and 
the Targum interpreted it as delator, i. e. informer. The Jews, having suffered 
much from informers during the Hadrianic persecutions, held no one in greater 
contempt that the informer, cf. Hoshen Mishpat, 388.9, Bialoblocki, Ency¬ 
clopedia Judaica, V, 935-937. Among the Romans too, delator was a term of 
contempt, cf. Mommsen, Le Droit Pinal Romain, Paris, 1907, II, 54, note 3, 
and G. Bossiere, L’Accusation publique et les dilateurs, 1911. In Greco-Roman 
Egypt also, informing was considered an infamous profession, cf. Tauben- 
schlag, “II delatore e la sua responsabilitA nel diritto dei papiri,” Studi Arangio- 
Ruiz, I (1952), 501-507. For Ifanef, cf. Stein, Philo und der Midrasch, Giessen, 
1931, pp. 17-18. 

*5* Matt. 16.26. A similar idea is found in Plato, Republic, IX.589D-E, 
cf. also Shorey’s note in Loeb Classics ed., p. 404, note d. 

I Sam. 24.4-5. 

*m Wisdom 17.11 and 2 Maccabees 6.11; cf. also C. A. Pierce, Conscience 
in the New Testament, Chicago, 1955. For Philo, cf. W. Vfilker, Fortschritt und 
VoUendung bei Philo, Leipzig, 1938, pp. 95-105. 

*ss Descent of Man, p. 110. 
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moral impulse implanted in the heart of man rather than a sense 
of duty. This is clearly the opinion of Jeremiah as may be in¬ 
ferred from his famous saying: “I will write my law in their 
heart.”* 16 In the Talmud, too, the term conscience is always 
represented by a circumlocution containing the word "heart.”* 57 
Curiously enough, the term for duty does not occur in the 
Hebrew Scriptures. It is introduced once in the King James’ 
version of Eccl. 12.13: “For this is the whole duty of man.” 
In the Talmud the nearest equivalents to duty are tfobah,* 51 * or 

»** Jer. 31.33. 

*57 Davar ha-masur le-lev t cf. Baba Metsiah 58b and 62a, Libo nokfo , Berakot 
7b, Niddah 12a, Libo nokdeni % Y. Kiddushin II.4 (26b) as well as the phrase 
ha-Lev yode*a, Sanhedrin 26a, cf. also R. West, Conscience and Society , 1942. 
and H. F. Stewart, in Judaism and Christianity $ ed. H. Loewe, vol. II, 299-331* 
Arabic has no single term for conscience, but the thing is sometimes denoted 
by a paraphrase such as “Unrest of the heart." Conscience is also expressed 
by the term “ Sarir " i. e., secret thoughts, by Damir , i. e., hidden thoughts, 
and by “Batin" i. e., inner thoughts. Damir corresponds to the Aramaic 
Tamir and thus we find the phrase Temiri Liba in Targum Ps. 44.22, cf. also 
fjevyonay Liba in Targum Eccl. 10.20. In medieval philosophical Hebrew, 
Matspun is the term for conscience which corresponds to the Arabic Damir or 
Batin . Thus Babya writes that he found no book devoted to the llm Al-Batin 
which is rendered by the Hebrew translator Hokmat ha-Matspun which is the 
study of conscience, cf. At Hidaya , p. 8, and Hebrew translation, ed. Suwalki, 
1863, p. 13a. He thought the reason for this might be found in the fact that 
the duties of the heart were considered optional and only part of worldly 
wisdom (Adab 9 i. e., Musar). Babya spoke of ethical precepts as being sub¬ 
ject to man’s conscience, (Damir i. e., Matspun) and known only to God, 
as Jeremiah (17.10) says: “I the Lord search the heart. I try the reins/' 
(Arabic text, pp. 6-7, Hebrew translation, pp. 12a-b). In modern Hebrew 
conscience is denoted by the term Musar Kelayot. For the origin of the latter 
cf. Rashi to Berakot 61a, s. v. We-ha-Lev mevin. Cf. also Heinisch, Theology 
of the Old Testament , 1955, pp. 261-262. 

357 a The rabbis distinguished between personal duties (IJobat ha-Guf) which 
were obligatory upon the Jew wherever he was situated and territorial duties 
(IJobat Karka) which were en vigueur only within the territory of Palestine- 
The rabbis adduced Deut. 21.1 as proof against the conceivable hypothesis 
that Jewish law was applicable only in Palestine, cf. Kiddushin 37a. Curiously 
enough, Spinoza strangely derived from Jer. 9.23 that the ceremonial law was 
not binding upon the Jew after the destruction of the kingdom, Theological - 
Political Treatise , ch. V (New York, Dover Publications, 1951, p. 72). The 
later authorities considered the prohibition of polygamy as personal and not 
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Mitsvahy or the verbs IJayyav or Tsarik. On the whole, the rabbis 
did not develop a notion of duty which would have implied to 
them some form of external compulsion. They held in disdain 
the hypocritical Pharisee who said: What is my duty and I shall 
do it? 258 The rabbis frowned upon persons who merely said their 
prayers or studied Torah out of a sense of duty 259 rather than 
from a spontaneous feeling of devotion to an ideal. The Jews felt 
that “the feeling of duty may have prevented much evil in this 
world, but the beautiful and the good, have never sprung from 
the feeling of duty, but from the living impulses of the heart.” 260 

The pursuit of the good life 261 leads to true happiness, for if 


territorial law, cf. Eben ha-Ezer , 1.10, Beer Hetev , note 23. In the same 
category was the law concerning one who is married for ten years without 
children, cf. Eben ha-Ezer 154, Pithe Teshubah , note 25. Cf. E. Pacelli, La 
PersonnalitS et la Territorialite des Lois dans le Droit Canon , 1945. 

a * 8 Sotah 22b and P. Berakot IX.7 (14b). 

as9 M. Berakot IV.4, Abot 11.13 and Menabot 99b. Cf. also Titkin, Die 
Lehre von den Tugenden und Pflichten bei Philo , Bern, 1895, Z. Frankel, “Zur 
Ethik des judisch-alexandrinischen Philosophen Philo,” M. G. W. /., 16 
(1867), 241-252, 281-297 and M. Wolff, “Die Philonische Ethik,” in Philo - 
sophische Monatshefte , 15 (1879), 330-350. The Greek term for duty is Kadrj- 
K 0 Vy and was first introduced by Zeno who wrote a treatise on the theme, 
see Diogenes Laertius, VI 1.25 and 108-109. The Latin equivalent used by 
Cicero is officium , cf. his De Officiis , 1.3.8. 

a6 ° Paulsen, System of Ethics t p. 355. During the Middle Ages as well as 
in modern times the most popular ethical treatise was the Duties of the Heart 
by Babya ibn Pakuda. 

361 The rabbis state that “ Tov ” meaning the Good in Ps. 39.3 refers to the 
Torah, cf. Berakot 5a. Santayana is correct when he says that “Judaism and 
Christianity, like Greek philosophy, were singularly inspired by the pursuit of 
happiness, in whatever form it might be really attainable: now on earth if 
possible, or in the millennium, or in some abstracted and inward life, like that 
of the Stoics, or in the last resort, in a different life altogether beyond the 
grave. But heathenism ignores happiness, despises it, or thinks it impossible. 
The regimen and philosophy of Germany are inspired by this contempt for 
happiness, for one's own happiness as well as for other people's. Happiness 
seems to the German moralists something unheroic, an abdication before 
external things, a victory of the senses over the will. They think the pursuit 
of happiness low, materialistic, and selfish. They wish everybody to sacrifice 
or rather to forget happiness, and to do “deeds.” Cf. Egotism in German 
PhUosophy t London, s. a., pp. 151-152. 
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happiness is a form of activity as Aristotle maintained, 263 then 
the Psalmist would insist that it must assume the character of 
obedience to the moral law, as we read “Happy are they who 
are upright in the way, who walk in the law of God.” 263 

As for society, Judaism teaches that it must be founded on the 
principles of humanism and social justice. 264 Intrinsic to Judaism 
is the doctrine of Humanism, in the sense that man’s happiness 
and perfectibility 264 * are the supreme goals of Jewish morals, 265 
which are realizable only in a society governed by the moral 
principles of the Torah. But perfection must not be carried too 
far. As Tennyson depicted it: 

Faultily faultless, icily regular, splendidly null, 

Dead perfection, no more. 

162 N. E. t 1.10.2. Cf. Zeller, Aristotle and the Earlier Peripatetics, New York, 
1897, pp. 141 ff. 

163 Ps. 119.1, cf. N. Wieder, “The Qumran Sectaries and the Karaites, 
J. Q. R. 47 (1956), 97-113, on the Perfect of Way in the Manual of Disci¬ 
pline. 

964 Cf. Reinach, “Le Judaisme Proph4tique et les Esp4rances actuelles de 
rHumanitd,” in Acts et Confirences de la SociSti des Etudes Juives , March 7, 
1920, pp. IX-XXVII. In a similar sense “ Humanitas ” is defined by Seneca, 
Moral Epistles , 88.30, cf. also Kaminka, “Les Rapports entre le rabbinisme et 
la philosophic stoicienne,” R. E . /., 82 (1926), 232-252. For Humanitas as a 
juridical motive in later Roman law, cf. Maschi, Annali Triestini , XVIII, 
1949 and Juridical Review , 41 (1929), 205-219. For the Roman ladies who 
preferred the serene faith of Moses to the Philosophy of the Stoics, cf. Deren- 
bourg, Histoire de la Palestine , p. 223. 

** Cf. W. Volker, FortschriU und VoUendung bei Philo , Leipzig, 1938, 
p. 260 ff. 

* 5 Maimonides, Guide des Egares , III.27. The spirit of humanism ( Gemilut 
ffasadim) marks the beginning and the conclusion of the Torah, (Sotah 14a), 
cf. also Mendel Hirsch, Humanism and Judaism , 1928. According to R. Zera, 
the Book of Ruth is in the canon although it contains no ritual laws, but does 
teach the reward for humane dealings, cf. Midrash Rabbah to Ruth 1.8. 
The Jew recites daily the ancient prayer of Alenu, which contains a petition 
for the perfection of society ( Tikkun ha-Olam) under the kingdom of the 
Almighty. Noteworthy is the concept of the medieval Jewish mystics con¬ 
cerning the perfection of the Divine Presence ( Tikkun ha-Shekinah) as it 
were. This is a poetic way of saying that God fulfills Himself in Israel’s 
observance of the Law, cf. Azulai, in his commentary Nabal Kedumim to 
Deut. 11.27. 
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Society was made for man, and not man for society . 3<s * This 
follows from the view that all men have a common origin 
belonging as they do, to the family of raan. aM Although they 
differ in natural capacity, they do not lose their individual 
significance. 367 Society is moulded largely by ideals and objec¬ 
tives of individuals of a predominantly mesomorphic character 
thwarting to persons low in mesomorphy. 368 Nevertheless, the 
latter also have a right to assert their individuality. As the 
Mishnah puts it, “Every one should say for my sake the world 
was created.” 36 * For a man null, Balzac informs us, is something 
frightful, but there is something worse, it is a man that is 
annulled. 

As individuals we seem to believe in justice, but somehow as 
members of a group, we seize for ourselves whatever is within 
our power. 370 For modern society consists of divergent, social, 
economic and political groups of different racial and religious 
strains, whose interests clash with one another, often ending in 
intolerance and bigotry as well as injustice. An admonition 
against racial bigotry is implied in Amos’ immortal saying: 371 
“Are ye not as the children of the Ethiopians unto me. O children 
of Israel, saith the Lord.” Albeit the Hebrew prophets predicted 
the appearance of a universal religion in the ultima aetas , 373 yet 
until that time, Micah tells us: 373 “Let all the nations walk each 
one in the name of his god, but we walk in the name of the Lord 
God, forever and ever.” 

a6 s* For the concept of societas hominum in the Roman writers, cf. Voigt, 
Romische Rechtsgeschichte, I (1892), p. 87, note 9. Cf. also Giercke, Natural 
Law and the Theory of Society , Boston, Beacon Press, 1957, p. XXI and pp. 75- 
76 and passim. 

M. Sanhedrin IV.5. 

*7 Berakot 17a and 58a. 

* 6S Charles Morris, The Open Self , 1948. 

M. Sanhedrin IV.5. 

*7° Niebuhr, Moral Man and Immoral Society , p. 9. 

*7* Amos 9.7. 

a 7* It was a firmly held belief that all peoples would accept God and the 
Mosaic law in the final days, cf. Sibyllines, 111.767 and Klausner, From Jesus 
to Paul , p. 159. For the Ultima aeta$ f cf. Virgil, Eclogues . IV, 4. 

a 73 Micah 4.5. 
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Scripture enjoins upon a Jew to honor all his fellow men, Jew 
and Gentile alike and treat them with fairness. 374 As an ex¬ 
ample, the Palestinian Talmud cites the following incident. 375 
R. Simon ben Shetafr (circa 90 B. C. E.) was once presented with 
an ass which his disciples purchased for him from an Arab. They 
found upon the neck of the animal a precious jewel the proceeds 
of which they believed could relieve the master from his pov¬ 
erty. 376 R. Simon refused to accept the gem upon learning that 
the Arab was unaware of the jewel when the animal was sold. 377 
“Do you think I am a barbarian?" 37 * said R. Simon, “I prefer 
to hear the heathen say, 379 ‘Praised be the Lord of the Jews' 
rather than gain all the treasures of this world." To commit 
fraud against a non-Jew is even a more serious moral offense, 3 * 0 
as it involves a desecration of the holy name of God, which is 
the gravest of sins. 3 * 1 


074 Yoma 86a. ,w Y. Baba Metsia 11.5 (8c) and parallel. 

Cf. the view of Samuel, Baba Kamma 113b. 

” 7 Cf. the view of R. Phineas ben Jair in Baba Kamma 113b and floshen 
Mishpat , 348, Be'er ha-Golah , note 5. 

■7* For Barbaros, cf. Taubenschlag, The Law of Greco-Roman Egypt , New 
York, I (1944), 4 n. 13, and Lieberman, Talmud of Caesarea , p. 16. 

*7* What the Roman law might be cannot be determined with certainty. 
It is true that consent is of course a necessary element in every contract of 
sale (Ulpian, D. 18.1.9. pr). Neither would an error with respect to the 
accessory vitiate the sale (Paulus, D. 18.1.34. pr.). Yet in this case of the 
sale of the ass, the jewel cannot be classed as an accessory, and furthermore its 
existence was unknown to the vendor. For the Jewish law concerning the 
sale of accessories, cf. Baba Batra 77b. In Anglo-American law, with respect 
to the rights of a purchaser of an article containing objects of great value, 
where both parties were ignorant of the presence of the valuable object, the 
courts have decided that title to the latter does not pass to the purchaser 
inasmuch as sale is by the consent of the parties, cf. American Law Reports 
Annotated , second series, vol. IV (1949), 314-319. 

a, ° Tosefta Baba Kamma X.15, cf. Responsa of R. Joseph Rosen, II, 118. 

1,1 Y. Nedarim 111.14 (38b), for blasphemy against the Holy Ghost, cf. 
Matt. 12.31 and parallels. According to Abaye, one who studies Torah and 
lives an unethical life brings ignominy upon himself. To him is applicable the 
reproach: 14 In that men said of them, these are the people of the Lord, and are 
gone forth out of His land" (Ezek. 36.20). Rashi paraphrased it as follows: 
When distinguished persons sin and are punished by exile, the Gentiles say 
of them "Behold God's people whom He could not save from dispersion." 
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Society is judged by the actions of the majority of its members, 
just as the individual is judged by the majority of his deeds.* 8 * 
In fact, the moral principles which govern a society are best 
expressed in a manner in which it reacts to their infraction.* 83 
The conflict between what 4 ‘ought to be” and l4 what is ex¬ 
pedient,”* 84 in society leads to a separation between ethics and 
politics,* 85 and creates a dual standard of morality.* 86 For this 

Thus they inadvertently bring God’s name into disrepute (Yoma 86a). 
Abaye shows his familiarity with the fact that Gentiles were arguing the 
reason for Israel being in exile. For the view of the Church Fathers concerning 
Israel in the Diaspora as a penalty for their sins, cf. Williams, Adversus 
Judaeos , Cambridge, 1935, pp. 183, 200, Blumenkranz, Die Judenpredigt 
Augustins , Basel, 1946, pp. 174-181, M. Simon, Verus Israel , Paris, 1948, 
pp. 119-120. For the statement in the Midrash that the Gentiles claim that 
they are the true Israel (Canticles Rabbah VII.3, ed. Vilna, p. 72) see Juster, 
Les Juifs dans VEmpire Romain , 1.44, note 2, Ginzberg, Legends , V, 68, note 8, 
and M. Simon, loc . cit. 9 p. 104. For exile as the punishment of the Jews, cf. also 
Kisch, Jews in Medieval Germany , Chicago, 1949, p. 147, note 51. 
aSa Kiddushin 39b. 

al * Deut. 13.6 and Glotz, La Solidarity de la Famille dans le droit Criminel 
en Grice , Paris, 1904, p. I. Curious is the French term 41 personality morale ” 
to designate a juridical person or corporation, cf. L. Michoud, Le Thlorie de la 
Personality Morale , Paris, 1932, 3rd ed., pp. 3-4. 

aS « Cf. Paul’s statement: All things are lawful unto me, but all things are 
not expedient, 1 Cor. 6.12, cf. D. S. Robinson, Political Ethics, An Application 
of Ethical Principles to Political Relations , New York, 1935, and Goodhart, 
English Law and the Moral Law, 1955, p. 19. The term Shurat ha-Din some¬ 
times designates the rule of expediency. For example, when the rabbis 
commented upon the verse: 41 And the people strove with Moses” (Ex. 
17.2), they remarked as follows: “‘They passed over and disregarded the 
rule of expediency ( Ovru al Shurat ha-Din). It is natural {Derek Erets) that 
when a man is indignant at the members of his family, he puts on an angry 
look at the least significant of them. But, these (Israelites) put on an angry 
look on the greatest of them (Moses), cf. Mekilta, ed. Horowitz, p. 173, and 
ed. Lauterbach, 11.129. 

a * 5 Niebuhr, Moral Man and Immoral Society , p. 251. Cf. Thucydides, 
V.85 ff., and Beseler, Beitrdge zur Kritik der romischen Rechtsquellen , IV (1920), 
249. The term moral personality may be traced back to Pufendorf, cf. Giercke, 
Natural Law and the Theory of Society , p. 118. 

aS6 Peretz in one of his satirical essays observed, that the most pious Jew 
possesses three Shulfran Aruks , one for the public domain, containing only 
prohibitions, another Shulfran Aruk for the Carmelit , (the semi-private do¬ 
main), where he and his familiar friends travel with a heap of permits, and a 
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reason, “to the sensitive in spirit, society must always remain 
something of the jungle, which indeed it really is.” 1 * 7 This mood 
is reflected by the rabbis when they were contemplating the 
opportunism of the Romans: “Be cautious with those in author¬ 
ity, for they let not a man approach them, but for their own 
purpose, and they appear as friends when it is to their advantage, 
and stand not by a man in the hour of need.” 1 ** Ideally speaking, 
those who engage in public affairs, should do so for the sake of 
heaven. 1 ** 

As for the Republic of humanity, Judaism teaches that all its 
citizens have one father and one God created them all. 1 * 0 Philo, 
blending a Hebraic and Stoic conception, writes that the law, 
by beginning with the story of creation, implied that the world 
is in harmony with the law ... and that the man who observes 
the law is constituted thereby a loyal citizen of the world. 1 * 1 
Indeed, it was R. Simon ben Gamaliel 1 * 1 who maintained that 
the world rests upon three things, on Truth, Justice and Peace. 1 ** 
Law must ever be a living instrument of justice in the society 
of nations as well as in individual nations. Duplicity and deceit 
in diplomacy make for an unstable world-order. Morals must 
invade and pervade international diplomacy. In Plato’s uni¬ 
versal state, Greeks are arrayed against non-Greeks in constant 

third Shulfran Aruk for use at home, containing merely blank pages, with one 
general release from his vows, cf. Collected Works (Yiddish), vol. XII, New 
York, 1920, p. 94. Cf. also Otsar ha-Sifrut, vol. II, part I (Cracow, 1888), 
pp. 9-11. 

1,7 Niebuhr, Moral Man and Immoral Society, p. 81. •** Abot II.3. 

*** Abot II.2. “Office will show a man,” says Aristotle, “for in office one 
is brought into relation with others, and one becomes a member of the com¬ 
munity” (&PX& tvSpa Sfi£e i), cf. N. E., V.1.16, 113a, 2. 

Mai. 2.9. For God, the father of all, cf. Rosh ha-Shanah 19a and Seneca, 
Moral Epistles, 110.10. 

3,1 Cf. De Opificio Mundi, 1.3, when Diogenes the Cynic was asked “whence 
he came,” replied, “I am a citizen of the world” (Diogenes Laertius VI.63). 
For the notion of the unity of mankind and Alexander the Great, cf. Bell, 
Egypt, From Alexander the Great to the Arab Conquest, Oxford, 1948, p. 31, 
note 2. 

*** Abot 1.17. 

**» Cf. Gittin 59b, where it is stated that it is the object of all the laws of 
the Torah to secure peace, cf. also Tanbuma, ed. Buber III, p. 16. 
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warfare; war is one of the necessary evils.’ 94 But the Jewish 
nation did not glory in military prowess,’ 95 it was quite content 
with its victories in the spiritual realm. It did live to witness a 
great and worthy portion of mankind adopt many of its thoughts, 
obey many of its precepts, and draw the line quite often between 
good and evil exactly where it had drawn it.’ 96 

It is a tiring truism by now to reiterate that man is facing his 
greatest challenge since the Paleolithic age. Since progress in 
morals, in the nature of things, does not keep pace with techno¬ 
logical advance, there are grounds for fearing that the greater 
is the risk of physical and/or spiritual annihilation.* 97 

The story of Paradise Lost narrated in Scripture is porten¬ 
tously relevant today. It is improbable that modern man will 
or can turn his back on the tree of knowledge of good and evil 
after he has tasted of its fruits. In very deed, man has not only 
a right to knowledge, it is his moral obligation to acquire all he 
can. Isaiah pictures the future as a time when the world will be 
filled with knowledge as waters fill the earth.’ 9 * Unlike Adam, 
man may yet pluck from the tree of life and thus insure a place 
in the sun for all mankind. For God said: “Neither will I again 
strike down every living thing as I have done.”’ 99 But the ful¬ 
fillment of this promise is contingent upon man’s behavior, since 
man is God’s partner, as it were, in the work of creation. 300 The 


*** H. Wflnsche, Die Freude in den Schriften des aten Bundes, p. 26, Weiss, 
Griechisches Privatrecht, 1923, p. 171, n. 18, and Caldwell, Hellenic Conceptions 
of Peace, New York, 1919, and B. Keil, EirenS, Eine philologisch-Antiquarische 
Untersuchung, Leipzig, 1916. For the Roman view, cf. Ihering, Geist des 
romischen Rechts, Leipzig, I (1878), pp. 246-247. 

095 But they did show military valor, when it was necessary, cf. M. Bloch, 
“Les Vertus Militaires des Juifs,” in Actes et Conferences de la SociiU des 
£tudes Juives, Jan. 30, 1897, pp. XVIII-LIII. Cf. Cassel, Judengeschichte, 
p. 73, note 28, who cites St. Ivo that non est mirum, si apud Judaeos perierit 
omnis dignitatis bellatorum (Decretalis , 13.118). 

19t Santayana, Dominations and Powers, p. 246. 

1,7 Toynbee, Study in History, IX, 756-757 and 466. 

Isa. 11.9, cf. also Hab. 2.14. 

*** Gen. 8.21. Cf. also Ginzberg, Legends, V.394, note 22. 

300 Shabbat 119b. Cf. also Orab Jfayyim, 639, Be’er Heteb, note t. Cf. 
Genesis Rabbah, 1.10. I shall create the world under the most favorable 
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tree of knowledge of good and evil 301 is the symbol of science 
whereas the tree of life is a metaphor for wisdom. Note that the 
author of Proverbs, refers to wisdom 4 ‘As a tree of life unto those 
who take hold of her, and those who support her are happy.” 303 
The Hebrews agreed with the Greeks that wisdom 303 is “a com¬ 
bination of intelligence with knowledge’ 1 therefore, when wisdom 
accompanies knowledge, man may experience pleasantness upon 
this planet. “For when wisdom shall enter into thy heart, 
knowledge shall be pleasant unto thy soul.” 304 For never was 
there more knowledge in the world with respect to all matters 
that concern man and his physical well-being on this globe than 
there is today. The question is whether mankind, under the 
threat of mutual extinction presented by absolute weapons, has 
the foresight, the wisdom, and the will to heed the prophetic 
admonition to inaugurate a new international order resting upon 
law and justice, to reconcile science with ethics 305 and to beat the 
atomic weapons into atomic plow-shares, and so attain unending 
peace. 

In his novel Tancred 30511 which Disraeli published in 1847, he 

auspices ( Bilshon Berakah), would that it would endure, cf. also Genesis 
Rabbah, III. 8 . 

301 There is but one thing that brings the soul to perfection, — the un¬ 
alterable knowledge of good and evil, cf. Seneca, Moral Epistles , 88.28. 

3" Prov. 3.18, cf. Berakot 32b. 303 N. VI.7.3, (1141a, 20). 

304 Prov. 2.10. Cf. John Morley’s observation, “In knowledge and methods 
of science each generation starts from the point at which its predecessor left off; 
but in the wisdom of life, in the maxims of good sense applied to public and 
private conduct there is, said Mill, a pretty nearly equal amount in all ages. 
Studies in Literature , London, 1904, p. 58. 

30s “What we most need,” said Samuel Butler, “is to reconcile both science 
and theology with sincerity and good breeding, to make our experts under¬ 
stand that they are nothing, if they are not single-minded and urbane. Get 
them to understand this, and there will be no difficulty about reconciling 
science and theology.” One is here reminded of Comte’s remarks, “Now that 
the human mind has grasped celestial and terrestrial physics — mechanical 
and chemical; organic physics, both vegetable and animal — there remains one 
science to fill up, the series of sciences of observation-social physics,” Positive 
Philosophy , trans. by Martineau (American ed.), p. 30. Cf. A. Edel, Ethical 
Judgment. The Use of Science in Ethics , New York, 1955. 

3°s* For the name Tancred, cf. Zunz, Zur Geschichie und Literatur, p. 486 and 
Yvonne Bongert, Les Cours Laiques du X 9 au XIV 0 Siecle t Paris, 1949, p. 160. 
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put into the mouth of Tancred the following colloquy. Tancred 
tells Eva that her race must come to the rescue of unhappy 
Europe. “Send forth a great thought, as you have done before, 
from Mount Sinai, 3 ° sb from the villages of Galilee, from the deserts 
of Arabia, and you may again remodel all their institutions, 
change their principles of actions, and breathe a new spirit into 
the whole scope of their existence.” Eva objects: “No, no, it is 
impossible. Europe is too proud, with its new command over 
nature, to listen even to prophets. Leveling mountains, riding 
without horses, sailing without winds, how can these men 
believe that there is any power, human or divine, superior to 
themselves.” 

But Tancred assures her that “Europe is not happy. Amid 
its false excitements, its bustling inventions, and its endless toil, 
a profound melancholy broods over its spirit and gnaws at its 
heart. In vain, they baptise their tumult by the name of 
progress; the whisper of a demon is ever asking them ‘Progress, 
from whence to what?’ ... Europe, that part of the globe to 
which God has never spoken, Europe is without conso¬ 
lation.” 

Neither Europe nor the rest of the world need be without 
consolation if it would take to heart the great thoughts sent forth 
from Mount Sinai, and the exalted teachings of the Hebrew 
prophets of yore. 

It is true that in the cosmos 306 and in the world of men, conflict 
is part and parcel of the essence of life and the flux of existence, 
and natural inequality reigns supreme. However, the Hebrew 
lawgiver and prophets made bold to prescribe that man should 
defy nature 307 and his own nature, 308 as it were, by loving his 

j°s b Cf. Greta Hort, “Musil, Madian, and the Mountain of the Law," in 
Jewish Studies in Honor of Gustav Sicker, Prague, 1955, pp. 81-93. 

^ 06 For the Hebrew equivalent Sidduro shel Olam, cf. Genesis Rabbah, 12.1 
and my “Peculium in Jewish and Roman Law," op. cit., XX (1951), p. 152, 
note 89. 

307 Law is the tyrant of mankind and often forces man to do many things 
contrary to nature, cf. Plato, Protagoras, 337C and Xenophon, Cyropaedia, 
1.6.31. 

> 0 * Man’s reason has been made to regard as reprehensible things which he 
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fellow man as himself, that society should protect the poor and 
the infirm, and that the nations of the world should abolish war 
once and for all and thus do away with the law of the jungle. 
Forsooth, the ancient thoughts expressed on Sinai are as per¬ 
tinent to our times as on the day they were uttered. 309 

“The unchangeable unwritten code of heaven 
This is not of today or yesterday 
But lives forever.” 310 


desires by nature. They include such matters as adultery, stealing, boasting, 
the satisfaction of one’s thirst for vengence by murder and the like, cf. Saadia, 
Emunot we-Deot, IX.l (tr. Rosenblatt, p. 325). 

*•* Cf. Berakot 63b where it is said: 4 The Torah is as inspiring to those 
who study it continually as it was on the day it was given on Sinai. Cf. 
Yefeh Enayim, ad loc. t and Sifre Deut. 33 and 58 (ed. Finkelstein, pp. 59 and 
124), and Rashi to Deut. 26.16. Note also Chajes, T1 Decalogo e esso in 
realta la base della civilta europea?” II Messaggero Israelitico , II (1915), 
no. 6, p. 5. 

3X0 These words from Sophocles, Antigone , 460-461, are equally Hellenic and 
Hebraic in spirit, cf. Hirzel, Agraphos Nomos , Leipzig, 1900, p. 24, note 1. 
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The problem of the validity of civil marriage and the necessity 
of a Get to terminate such a connection has been vexing the 
minds of legal authorities for a long time. 

In the following we touch upon the development of various 
kinds of extra-legal marriage relationships which served as a 
basis for comparison for the rabbis in their discussion of our 
problem. 

In post-Talmudic times we find four types of marriage not 
recognized by Jewish Law entered into by Jews. 1. The Pilegesh. 
The institution of concubinage seems not to have existed in 
Talmudic times as there are no references to any actual cases. 
The opinions expressed by the rabbis on the subject are merely 
of an historical nature. The matrimonial adventures of Rab and 
R. Nafiman reported in Yoma 18b and Yebamot 37b were not 
in the nature of a concubinal marriage as Strashun maintains. 
First, the term HllT is never used in the Talmud to indicate 
such an alliance. It first appears in that sense in post-Talmudic 
times, e. g., Samuel ben Meir to Deut. 23.18, R. Nissim, Responsa 
no. 68 and the others. In Kiddushin 6a ihd mni’D refers to a 
regular marriage. Maimonides has correctly explained it as a 
case of temporary marriage which Jewish law permits, cf. Issure 
Biah 21.28 nV’nra nymn am ... rrerufr injni non Htr 1 ? oik 1 ? ~iidn 
imo D'D’ 1 ? nniN Kern torw, cf. also the discussion of the Mishneh 
le-Melek, ad loc., and Tur, Eben ha-Ezer, 2, end. Temporary mar¬ 
riages for a day, a month, or a year or any other specified term 
were recognized by the ancient Arabs and several other peoples 
as legal marriages, cf. Encyclopedia of Islam, s. v. “Muta,” 
III. 774-76, 914, Westermarck, The Future of Marriage in 
Western Civilization, London, 1936, pp. 117-118, P. Vinogradoff, 
Outlines of Historical Jurisprudence, I, 247 ff., and Goldziher, 
Vorlesungen iiber den Islam, 1925, pp. 228-229. 
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Now in Post-Talmudic times, especially since the twelfth and 
thirteenth centuries, the institution of concubinage was revived 
among the Jews. Social and psychological inadequacies in 
family life as well as the example of the contemporary Christian 
environment contributed to this phenomenon. 

Maimonides (Mclakim IV.4) states that only a king is per¬ 
mitted to take a concubine but not a commoner. According to 
him this rule is implied in Deut. 23.18 (cf. his Sefer ha-Mitsvot, 
negative precepts no. 335, ed. Heller, p. 134). This view was 
shared by R. Samuel ben Meir, (cf. his commentary ad he.). 
However, other eminent halakists were strenuously opposed to 
this opinion such as R. Abraham b. David of Posquieres (cf. his 
glosses to I shut 1.4), Nabmanides (Responsa ascribed to him 
no. 284 and quoted in -pn^ im III.l, 2 ed. Warsaw, 1880, 
p. 136, cf. R. Jonah Gerondi in nawn nyp, Kesef Mishneh to 
Ishut 1.4, and in Luria, btt o’ to Yebamot 11.13), and 
R. Nissim (Responsa, no. 68). At best, the authorities tolerated 
concubinage when they were unable to suppress it. There were 
two kinds of concubinage practiced during the Middle Ages. In 
one form there was a regular betrothal but it was not followed 
by Huppah, in such a case a Get was required. When no kiddushin 
preceded this martial relationship then a rabbinical divorce 
could be dispensed with, cf. R. Asher, Responsa 32.1 and Epstein, 
"The Institution of Concubinage Among the Jews,” in the 
Proceedings of the American Academy for Jewish Research, VI, 
153-188, cf. also his Marriage Laws in the Bible and the Talmud, 
1942, pp. 34-76. In addition to the responsa discussed by him, 
other early authors who deal with the problem are mentioned 
in Keneset ha-Gedolah, Eben ha-Ezer 26.1. 

Secondly there was the problem of ecclesiastical marriage 
resorted to chiefly by the Marranos. R. Isaac ben Sheshet in 
his responsum no. 6, considered such a marriage invalid and 
required no Get, since cohabitation was not j’ttmp oi»b as is 
demanded by the law (cf. Tosefta, Kiddushin 1.3, Gittin 81a). 
Rashi remarks that he must say before witnesses uth * 7 yu ’inn 
IWip, cf. also Maimonides, Ishut III.5, R. Joseph Rosin, ad he., 
David Friedman, rro^n ’pos, I, 2a, Warsaw, 1898. For the 
benediction, cf. Y. Berakot IX.3, and gloss of R. Nathanson, 
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ad loc., and Ratner, p. 212. In view of the fact that the con¬ 
tracting parties went through the ecclesiastical ceremony they 
indicated thereby that they intended living together as man and 
wife in disregard of Jewish law and hence their marital status is 
that of a concubine where no kiddushin had taken place. 

Thirdly is the question of common-law marriage. While the 
early responsa do not deal with actual cases of common-law mar¬ 
riage, there is an interesting pronouncement upon it by Joseph 
di Trani in his Novellae on Kiddushin (ed. Venice, 1645, 63a), 
where he says that if a man brought a woman into his house and 
lived with her a number of years, she is not considered his wife 
at all, although cohabitation is a recognized form of establishing 
the matrimonial relationship. This relationship is not legal 
because the husband did not inform witnesses that he intended 
to comply with the requirement of kiddushin through a particular 
act of cohabitation. Hence their marital relations are purely 
extra-legal. When di Trani says, any ’3B3 ptb vbv, he is evi¬ 
dently following Maimonides, Gerushin, X.19. An actual case 
of common-law marriage that took place in 1874 is discussed by 
R. Isaac Elbanan Spector in his pnx’ py, Vilna, 1888, no. 47. 

Fourthly, there is the existence of civil marriage. It is not 
accidental that the first cases of civil marriage among the Jews 
took place in Mohammedan lands. For in Muslim law, marriage 
is purely a civil act, without any religious ceremony, performed 
by the Hakim or Cadi in the presence of two male witnesses. 
In a responsum of R. Saadia Gaon there is the earliest reference 
to a marriage according to civil law, D’U )nJD3. There the question 
was the status of the son of a married woman who was married 
to an apostate, cf. pix ny®, Salonica, 1792, 8a, no. 54, Deren- 
bourg, Oeuvres Completes, IX, p. 88, no. 3 and Responsa of 
Elijah of Mizrahi, no. 47, ed. Jerusalem, 1938, 122b. For the 
case of a Kohen of Alexandria who married a divorcee D’lJ 'na, 
see Responsa of Maimonides, ed. Freiman, no. 157, p. 154. The 
third case of civil marriage which is recorded, took place in 
Turkey in the first half of the sixteenth century (cf. Responsa 
Benjamin Zeeb, no. 112). We read of a man n»N p’tnrt® 
pan dbw mma pmpi nsin (p. 187b). The question was raised 
whether the relatives of such a man were required to mourn 
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over him at his demise in view of his grievous offense which 
made him liable to excommunication as long as he did not 
desert the woman or marry her according to Jewish law. The 
Rabbi considered the relationship between the couple as n^’ya 
nu? inasmuch as no witnesses were present at the marriage. 
While R. Benjamin was not concerned with the problem of 
divorce, there can be no doubt that he would not have required 
a Get. 

R. David ibn Zimra is the first to deal with the problem 
whether civil marriage can be terminated only by a Get, but the 
case that came before him was that of an apostate. He decided 
that no rabbinical divorce was necessary (cf. Responsa, ed. 
Sudzilkov, 1.351). 

The first scholar to discuss the question whether a Get was 
mandatory in a case of civil marriage entered into by a real Jew 
was R. Mordecai ha-Levi — a seventeenth-century rabbi (cf. 
Frumkin, Toledot, II (96-98) in his responsa oyu ’DTi). It 
was a case where a man married a woman civilly and wrote a 
marriage contract ]’3’3 (no. 36, 118c) or ]’3’p (no. 46, 136b). 
R. Mordecai decided that a civil marriage could not be recog¬ 
nized as valid in Jewish Law. He held with Maimonides that if 
a man wishes to establish a marriage relationship by means of 
cohabitation he must inform witnesses to this effect before the 
act. Otherwise even if there are witnesses that he lived with the 
woman as man and wife the relationship is considered as illegal 
(rrarV ponn, 136c). 

Secondly, a Get was unnecessary not only because the marriage 
is invalid but also because there is no presumption that he per¬ 
formed a religious act subsequently to legalize his marriage 
(*?y3 pamp cw 1 ? ND0) because one who was bold enough to enter 
upon a civil marriage has shown that he defies Jewish Law 
(119d) and has no scruples about continuing to live with a 
woman in an illicit manner (138a). R. Mordecai also cites the 
decision of R. Isaac ben Sheshet with regard to the validity of 
an ecclesiastical ceremony which he considers as directly parallel 
to civil marriage. 

In Western Europe civil marriage was first introduced in 
Holland in 1580 and in the seventeenth century it was permitted 
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in all of the Netherlands. In England it appeared in 1647 under 
Cromwell and in 1792 the French government adopted it as a 
law which has ever since been in force, cf. Friedberg, Die 
Geschichte der Civilehe. 

It seems that in Western Europe civil marriage occurred first 
among the French Jews and then spread to the other European 
countries. Therefore the rabbis were confronted again with the 
problem of deciding what attitude to take toward it. It would 
require a monograph to present a historical and critical survey 
of the arguments of the authorities who favor or declare a Get 
unnecessary. We shall content ourselves with an enumeration 
of the most important modern authorities who have wrestled 
with the problem. Moses Schick, Responsa, Lemberg, 1884, 
no. 21; Kutno, rwy’ rrrmai, 1897, no. 15; Schmelkes, prix’ rra, 
Warsaw, 1898, no. 29; Karpeles, oma« Munkacz, 1899, 
no. 103; Judelowitz, a« rva, New York, 1920, vol. VII, no. 11; 
and Judah Don Yabya, min’ maa, Lutsin, 1930, no. 3, pp. 
117-125 (I owe this reference to Prof. S. Abramson), Hoffman, 
^’yirb ID^D, Frankfort, 1932, III.20; Milkowsky, ’^n«, 
Tel Aviv, 1936, vol. II, 50; J. Rosen, rays fuss, Warsaw, 1935, 
no. 26; Ben Uziel, Vrony ’DBIMJ, Tel Aviv, 1938, 11.59; Henkin, 
tna’« ’btitb, New York, 1936; Feder, na^n irra, London, and 
articles by H. F. Epstein and Henkin in Dnsn, vols. VII-VIII. 
Klein, Proceedings of the Rabbinical Assembly, V, 474-486, cf. also 
H. F. Epstein, noW naiwn, St. Louis, II, 1941, no. 17, and 
Freiman, proem pimp ttd, 1945, pp. 362-379, M. J. Breisch, 
apy’ np^n, Jerusalem, 1951, no. 1, 1-6. Albert Szterenyi dealt 
with the problem from a Reform point of view in his Die 
Civilehe vom juedische-gesetzlichen und historischen Standpunkte, 
Budapest, 1883. 



